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Clerk's Certificate filed October 17, 1975. 43 
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ih TATES DISPRICKT COUR: 
P. ‘ DISTRICT OF NEW YORK : 
-~-r fr f- s-— ee ge eH we we wm ew em KX 
In the Matter of : ad 
AIRSPUR CORPORATION, : In Bankruptcy 
a/k/a AIRSPUR NEW YORK, $ No. 70B577 
' 
Debtor, : 
FIZED 
Ree 
— — — — _ — — ed — — — - x 
o£ 2197 
PROOF OF CLAIM 
and | a. BABITT > 
. br tEPENEE IN BANKRUPT 
aaa OF AT ae. CLAIM NO. cy 


. 
Aas T. WICKERSHAM, jof 280 Park Avenue. New 
/ | 
York, in the yiiuaes 4 of New York, State ot New York, being 
/ ' 


\ / ' we 


duly sworn, says: 


\ ; 
/ 


ee am & fice President ‘of Bankers Trust Com- 
pany, a corporation organized and existing under the laws 
of the State of New York, and carrying on business at 
280 Park Avenue, in New York, County of New York, State of 
New York, and am duly authorized to make this proof of 

J claim on its behalf. 

2. Airspur Corporation, the above named debtor, 
was at and before the filing by it of its petition pro- 
posing an arraugement under Chapter XI of the Bankruptcy 
Act, and still is, justly and truly indebted to the corpora- 
tion in the sum of One Million Fight Hundred Seventy-Five e 
7’ sand Dollars ($1,875,000.00). 

3. The consideration of this debt is as follows: 
pursuant to an agreement in writing dated July 24, 1969, 


Bankers Trust Company, as Trustee of various trust funds, 


purchased from debtor an aggregate of $1,875,000 pr: pal | 


amount © debtor's 8% notes due August 1l, 1974. 


A. No part of Lhe debt has becn pal. 

5. There are no setoffs or counterclaims to 
the debt. 

6. The corporat:on does not hold, and has not, 
nor has any person by its « jer, oF to the knowledge or be- 
lief of the undersigned, for its use, had or received, 
any security or securities for te deLt. The corporation 
owns 62,500 shares of common stock in the drbtor. 

7. The instrument upon which the debt is founded 
is attached hereto. 

8. I do hereby authorizeDavid Hartfield, Jr-, 
of 14 Wall Street, New york, New York; Thomas B.- Leary 
of 14 Wall Street, New York, New york; Peter M. Collins 
of 14 Wall Street, New York, . 2W york; and A. Lee Lundy, 
Ir., of 14 Wall scieet, New York, New York, or any of them, 
with full powe <-f£ substitution, to attend all meetings 
of creuitors of the debtor aforesaid, and all adjournments 
thereof, at the places and times appointed by the court, 
and for me and in my name, to vote for or against any 
proposal or resolution which then may be submitted under 
he Bankruptcy Act, to vote for a trustee or trustees, 
or for the nomi on of a trustee or trustees of the 
estate of the said debtor, and for a committee of creditors, 
to accept any arrangement proposed by said debtor for the 
settlement, satisfaction, Or extension of time for payment 
of its debts, to reject any altered or modified arrange 
ment proposed by said debtor, and to receive payment or 
delivery of money Or of other consideration duc me under 


such arrangement, and payment of dividends, and for any 


| 
| 
| 


other purpose in my interests whatsoever; and with like 

powers to attend and vote at any other meeting or meet- \ 
ings cf creditors, or sitting or sittings of the court, 

wich may be held therein for any purpose. 


Dated at New York, New York this 17th day of 


September, 1970. 
Ml Marella 
A. - T. Wickersham 


Sworn to before me this 


17th day of September, 1970. , 


} 
1}, 

tg tors | “a itn Le 

Notary Public 
ROSCRT A. PERKINS 
NOTARY PUBLIC, STATE OF ves 
No. 42-E9C7° CO Queens 
Pertificate tile in tie -y Tu 


york 
“onnty 
f Junty 


Term Expires March 30, lyz2 


© ATE OF NEW YORK ) 


CC ry OF NEW YORK ) 


A. A. T. WICKERSHAM, being duly sworn, says: 

He is an officer, to wit, a Vice President of 
eaaars Trust Company; that the foregoing Proof of Claim 
is true c* his own knowledge, except as to the matters 
therein stated to be alleged on information and belief 


ani as to those matters he believes it to be true. 


tl bdes 


Sworn to before me this 


17th day of en 1970. 
\ / 


"ae ie ans 


arti catela! Suef i ne 


Term Ex,"' 


PURCHASE AGREEMENT, dated as of July 24, 1969 among, ATKSPUR 
CORPORATION, a Delaware corporation (the "Company"), and the persons and 
institutions signatories hereto and desirnated as Purchasers in Exhibit 
A attached hereto (the "Purchasers"). 

The Company agrees-., subject to the terms and conditions set 
forth herein, to sell to the Purchasers an aceregate of $3,750,000 principal 
amount of its 8% Notes due five years from the date thereof (the "Notes") 
and en eggregate of 125,000 shares of its Common Stock, par value $0.10 
per share, ata price of $10.00 per share (the "Stock") and the Purchasers 
agree, subject to the terms and conditions set forth herein, to purchase 


such aggregate principal amount of the 'Jotes and such aggregate number 


of shares of Stock. Accordingly, it is hereby agreed as follows: 


\ 
I. THE PURCHASE 


SECTION 1.01. The Company will sell to each of the Purchasers, 
and each of the Purchasers will buy from the Company, subject to the terms 
and conditions set forth herein, the principal amount of Notes and the 
number of shares of Stock set Puhiel-epenate its name in Exhibit 4 attached 
hereto and incorporated herein by reference. Each Purchaser shall receive 
a single Note which shall be payable to his order or to his nominee heretofore 
designated to the Company and shall otherwise be substantially in the 
form of Exhibit B attached hereto and incorporated herein by reference. 
Each such Note shall be duly executed on behalf of the Company, with blanks 


appropriately completed, and shall bear intercst (on the basis of a 260 day 


year) from its date on the unpaid principa! amount thereof at a rate 


per annum of 0%. Interest on such liotes shall be payable on the lst day 


of January, April, July anc October, commencing with the first of such 
dates following the date of such Note. Each payment and redemption (as 
provided in the Note) of principal of and interest on the Notes 
shall be made pro rata in accordance with the principal amounts of the 
Notes outstanding on the same date. Each Purchaser shall also receive 

a single certificate representing the number of shares of Stock beings 
purchased by him (registered in his name or that of his nominee designated 
as provided in this Section 1.01). Each such Note and certificate evidencing, 
shares of Stock shall be delivered to such Purchaser against payment by 
certified or bank cashier's cue of the aggregate purchase price for 

its share. of Stock and its Note, in current New York City Clearing House 
Funds. ; 

SECTION 1.02. The Closirg of the transactions herein contemplated 
shall take place at the offices of Bankers Trust Company, 280 Park Avenue, 
New York, New York, at 11 A.M. on July 24, 1969, or on such other business 
day subsequent thereto as may be sarees upon by the Company and the enticipated 
holders of at least a majority in principal amount of the Notes ‘(the "Closing 


Date"). 


II. INFORMATION ABOUT THE COMPANY 
- Each of the Purchasers by execution hereof <cknowledges receipt 
of (i) a document entitled "Airspur" prepared by Brooks, Torrey & Scott, 


Inc. (a present stockholder of the Company), (ii) a document entitled 


"Supplementary Report" prepared by the Company, (111) a balance 
sheet dated July 8, 1969, of the Company, and (iv) other infor- 
- mation, which documents, balance sheet and other information 
are sufficient in its judgment to enable it to evaluate the 
Company and its investment therein. Each of the Purchasers 
understands that the Company has not yet begun operations, and 
that such documents and other information (including but not by 
way of limitation the projections contained therein) reflect 
only the best estimates of the Company and do not constitute 


representations or warranties by the Company. 


III. REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

The Company represents and warrants that: 

SECTION 3.01. (a) The Company is a corporation duly 
organized, validly existing and in good standing under the laws 
of the State of Delaware, (b) the Company has the corporate 
power and authority to carry on its business as is now contem- 
plated, and is or will be qualified to do business in every 
jurisdiction where such qualification is necessary, {c) the 
Company has the corporate power and authority to execute and 
perform this Purchase Agreement, (d) the ownership, direct and 
beneficial, and control of the Common Stock of the Company 
are as indicated in Exhibit C attached hereto and incorporated 
herein by reference under the heading "Original Stockholders" 
and other than as indicated in such Exhibit C there are on the 
date hereof no agreements, aotiens: rignats or warrants ©9o cur- 
chase any security of the Company and (e) the issued and out- 
standing Common Stock of the Company as of the date of this 


Purchase Agreement is fully paid and nonassessable. 


' 


SECTION 3.02. The execution and performance by the Company 


of this Purchase Agreement, the execution and delivery of the Notes and 


the issuance of the Stock have been duly authorized by oll requisite corporate 
action and will not violate any provision of law, any order of any court 


or other agency of government, the Certificate of Incorporation or By- 


Laws of the Company or any indenture, agreement or other instrument to 


which the Company is a party, or by which it ony of its property is 

bound, or be in conflict with, result in a bri:ach of or constitute (with 

due notice and/or lapse of time) a default under any such indenture, agreement 
or other instrument, or result in the creation or imposition of any lien, 
charge or encumbrance of any nature whatsoever upon any of the property 

or assets of the Company. 

SECTION 3.03. There is no action, suit or proceeding at law 
or in equity or by or before any governmental instrumentality or other 
agency now pending or, om the knowledge of the Company, threatened, arainst 
or affecting the Company or any reine or rights of the Company. 

SECTION 3.04. The Company is not a party to any agreement or 
instrument or subject to any charter or other corporation restriction 
materially and adversely affecting its present or proposed business, properties 
or assets, operations or condition, financial or otherwise. The Company 
is not in default in the performance, observance or fulfillment of any 


of the obligations, covenants or conditions contained in any agreement 


or instrument to which it is a party. 


SECr1ON 3.05. The Company has filed or caused to be filed ali 
Federal, stute and local tax returns which, to the knowlecyje of the officers 
of the Company, are required to be filed, and has paid or caused to be 
paid all taxes as shown on said returns or on any assessment reccived 
by it, to the extent that such taxes have become due, except as otherwise 
permitted by Section 5.02 of this Purchase Agreer-nt and except for the 
1968 Delaware franchise tax which has been mailed for filing. 
SECTION 3.06. ‘The Company does not have any subsidiaries. 
SECTION 3.07. Since the date of its incorporation, the Company 
has not sold or offered for sale any securities of the Company except 


in pursuance of exemptions under the Securities Act of 1933. 


IV. CONDITIONS OF PURCHASE 

The obligations of the Purchasers to make the purchases of the 
Stock and Notes hereunder on the Closing Date are subject to the following 
conditions precedent: A 

SECTION 4.01. The representations and warranties set forth 
in Article III hereof shall be true and correct on and as of the Clos- 
ing Date with the same effect as if they were made on such date. 

SECTION 4.02. Each of the Purchasers shall have received a 
signed copy of the opinion of Reavis, Pogue, Neal & Rose, counsel for the Company, 
dated the Closing Date, addressed to the Purchasers and in form 
and substance satisfactory to Cravath, Swaine & Moore, special counsel 


* the Purchasers, (a) confirming the accuracy of the representations 


and warranties set forth in Subsections (a), (b) and (c) of Section 3.01 


10a , . " 


and in Section 3.02 hereof, ‘t) confirming, to the best knowledge and 
pelief of said counsel, the accuracy of the representations 
and warranties set forth in Section 3.03 hereof, (c) to the 
effect that (1) this Purchase Agreement has been duly executed 
and delivered by the Company and constitutes the valid and 
binding obligation of the Company enforceable in accordance 
with its terms subject, as to enforcement of remedies, to 
applicable bankruptcy, reorganizatior, insolvency and similar 
laws c > moratorium laws from time to time in effect, (11) 
the Note. . ave been duly authorized, executed and delivered 
by tne Company and constitute the valid and binding, obligations 
of the Comrany enforceable in accordance with their terms (sub- 
ject, as aforesaid) and (iii) the Stock has been duly autho- 
rized and issued by the Company and is fully paid and nonasse5s~ 
able and (da) to the effect that no registration with or approval 
of or other action by, any Federal, state or other governmental 
commission or other regula.ory body is required in connection 
with this Purchase Agreement or the issuance of the Notes or 
the Stock. 

SECTION 4.03. All legal mat’ ers incident to this 
Purchase Agreement shall be satisfactory to Cravath, Swaine 
& Moore, special counsel for the Purchasers and to each of the 
Purchasers. 

SECTION 4.04. As of the Closing Date, no Event of 


Default specified in Article VII hereof, nor any event which 


ae 


upon notice or lapse of time or both would constitute such 
an Event of Default, shall have occurred. 

SECTION 4.05. Each of the Purchasers shall have 
received on the Closing Date (a) a copy of resolutions of the 
Board of Directors of the Company, certified on the Closing 
Date, authorizing the execution and delivery of this Purchase 
Agreement, the borrowing hereunder, the execution and delivery 
ef the Notes and the issuance and sale of the Stock, (b) a 
certificate dated the Closing Date and signed by the Chairman 
of the Board or the Presiaent of the Company, confirming com- 
pliance witn the conditions precedent set forth in Sections 
4.01 and 4.04 hereof, and (c) such additional supporting decu- 
ments as the Purchasers or their special counsel may reason- 
ably request. 

SECTION 4.06. At or prior to the Closing Date there 
shall have been executed and delivered an Employment Agreement 
substantially in the form of Exhibit D attached hereto and 
snco. porated herein by reference between Warren E. Kraemer 
and the Company (hereinafter called the "Fmployment Agreement") 
and an agrecmeny among the Company, all of the present stock- 
holders of the Company and the Purchasers, substantially in 
the form or Exhibit E attached hereto and incorporated herein 
by reference (hereinafter called the "Stockholders Agreement"). 

SECTION 4.07. Each of the Purchasers shall accept 
delivery of ard make payment for the principal amount of 


Notes and the shares of Stock being purchased by suc~ Purchaser. 


y. AFFIRMATIVE COVENANTS 


A. The Company covenants and agrees that from the 
date hereof and until payment in full of the principal oF. 


and interest on, the Notes, unless Purchasers holding at 


least a majority of the principal amount of the Notes then 


outstanding shall otherwise consent in writing, it wits: 


SECTTON 5.01. Do or cause to be done all things 


necessary to preserve and keep in full force and effect its 


corporate existence, rights and franchises and comply with 


all laws applicable to it: continue to conduct and operate 


4ts business when it has commenced operations; at all times 


maintain, preserve and protect any and all franchises and trade 


names and preserve any and all of the remainder of its property 


used or useful in the conduct of its business and keep the 


same in good repair, working order and condition, and from 


time to time make, or cause to be made, all needful and proper 


repairs, renewals, replacements, betterments anc improvements 


thereto, so that, in the reasonable judgment of the Company, 


any business carried 2n in connection therewith may be 


properly and advantageously conducted at all times; and keep 


4ts properties adequately insured at all times, and maintain 


(4) such other insurance, to such extent and against such 


risks, including fire, as ts customary with companies in the 


same or similar business, (41) necessary workmen's compensa-~ 


tion insurance and (iii) such other insurance as may be 


required by law or as may be reasonably required in writing. 
by Purchasers holding at least a majority of the principal 
amount of the Notes then outstanding. 

SECTION 5.02. Pay and discharge or cause to be 
paid and discharged promptly any and all taxes, assessments, 
and governmental charges or levies imposed upon it or upon 
its income and profits, or upon any of its property, real, 
personal or mixed or upon any part thereof, before the same 
shall become in u.fault, as well as all lawful -~laims for 
labor, materials and supplies or otherwise ‘siéobi if unpaid, 
might become a lien or charge upon such properties or any 
part thereof; provided, however, that the Company shall not 
be required to pay and discharge or to cause to be paid and 
discharged any such tax, assessment, charge, levy or claim 
so long as the validity thereof shall be contested in good 


faith by appropriate proceedings and the Company shall have 


set aside on its books adequate reserves with respect to any such tax, 


assessment, charge, levy or claim, so contested. 

SECTION 5.03. Furnish 

(a) quarterly to each of the Purchasers & certificate sirned 
by the Chairman of the Board or the I'resident of the Company to the 
effect that no Event of Default specified in Article VII hereof, 
nor any event which, upon notice or lupse of time or both, would 
constitute such an Event of Default, has occurred; 

(b)(i) within 90 days after the end of each fiscal year a balance 
sheet and income and surplus statements, showing the financial condi- 
tion of the Company ard its subsidiaries as of the close of such year and 
results of their operations during such year, the fore- 
going financial statements to be certified by independent public 
accountents selected ly the Company and acceptable to Purchasers 
holding at least a majority of the principal amount of the Notes 
ut the time outstanding (the form of such statements and of such 
certification to be acceptable to Purchasers holdinj, such principal 
amount of the Notes); and (ii) within 30 days after the end of each 
calendar quarter, a valance sheet and income and surplus statement of 
the Company and its subsidiaries as of the end of each such quarter 
and for the then elapsed portion of the fisenl year of the Company, 
certified by the chief financial officer of the Company (the form 
of such statements and of such certification to be acceptable to the 


Purchasers holding, such princ* pal amount cf the Notes); and 


Py. 258 F ' . 


(c) promptly, from time to time, such other information regarding, 
the operations, business, affairs and financial condition of the Company and 
4ts subsidiaries as any of. the Purchasers may reasonably request. 

SECTION 5.04. In the event that pursuant to Paragraph 3 of 

the Employment Arreenent , Mr. Kraemer has obtained the consent of the 
new chief operating officer to enter into a contract similar to the 
Employment Agreement, the Company will not enter into such a contract 
without the approval of the holders of at least a majority in 


principal amount of the Notes then outstanding. 


VI. NEGATIVE COVENANTS c 

The Company covenants and agrees that from the date hereof and 
until payment in full of the principal of, and interest on, the Notes, 
uniess Purchasers holding at least a majority of the principal amount 
of the Notes at the time outstanding shall otherwise consent in writing, 
$t will not, either directly or indirectly: 

SECTION 6.01. Enter into any arrangement , directly or indirectly, 
with any person whereby the Company shall sell or transfer any material 
property, real or personal, and used and useful in its business, whether 
now owned or hereafter acouired, and thereafter rent or lease such property 
or other property which the Company intends to use for substantially the 
same purpose or purposes as the property being sold or transferred. 

SECTION 6.02. Declare or pay any dividend on, or make any other 
distribution with respect to (whether by reduction of capital or other- 
wise), any shares of its capital stock, or purchase, redeem, retire or 


otherwise acauire for value any shares of the Comrany's capital stock. 


SECTION 6.03. Issue any shares for cash (including Treasury Shares ) 


of its capital stock (other than the Stock) unless the consideration received 
for such stock by the Company shal] be more than $10 per share, except that 
the Company may issue 12,500 shares of its Common Stock reserved for issuance 
upon exercise of Warrants which may be granted to Auchincloss, Parker, 
Redpath and several other persons and valid through April 1, 1974. 

VII. DEFAULTS 

In case of the happening of any of the following events (herein 

sometimes called "Events of Default"): 

(a) any representation or warranty made herein or in any report, 
certificate, financial statement or other instrument furnisned in 
connection with this Purchese Agreement or the purchase hereunder 
shall prove to be false or misleading in any material respect on 
the Closing Date; 

(vo) defauit in the payment of the principal of any Note, when 

and as the same shall become due and payable, whether at the due date thereof 
or at a date fixed for redemption or by acceleration or otherwise; 

(c) default in the payment of interest on any Note, when and 
as the same shall iene due and payable, whether at the due date 
thereof or at a date fixed for redemption or by seceleration or 
otherwise, and such defaul shall continue for a period of 30 eine 

(a) det ult in the due observance or performance ol ary covenant, 


condition or agreement on the part of the Company contained in Article 


VI hereof; 


observed or performed pursuant to the terms hereof and such default 
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(e) default in the due observance or performance of any other 


covenant, condition or agreement on the part of the Company to be 


shall continue unremedied for 30 days after written notice thereof 


to the Company by any Purchaser or Purchasers holding at least 
10% of the principal amount of the Notes at the time outstandinr; 

(rf) default shall be made with respect to any indebtedness of 
the Company (other than the Notes), if the effect of such default 
is to accelerate the maturity of such indebtedness or to permit the 
holder thereof to cause such indebtedness to become due prior to 
the stated maturity thereof or if any indebtedness of the Company 
or any subsidiary is not paid, when due and payable, whether at the 
due date thereof or at @ date fixed for prepayment or otherwise; 

(g) the Sompeny or any subsidiary shall (i) apply for or consent 
to the appointment of a receiver, trustee or liquidator for it or for 
any of its property, (ii) admit in writing an inability to pay its 
debts, as they mature, (iii) make a general assignment for the bene- 
fit of creditors, (iv) be adjudicated a bankrupt or insolvent or (v) 
file a voluntary petition in bankruptcy, or a petition or an answer 
seeking reorganization or an arrangement with creditors or to take 
advantage of any bankruptcy, reorganization insolvency, readjustment 
of debt, dissolution or liquidation law or tia. or an calmed ad- 
mitting, the material allegations of a petition filed against it in 
any proceeding under any such law or statute or if corporate action 
shall be taken by the Company or any subsidiary for the purpose of 


effecting any of the foregoing; 
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(h) an order, judgment or decree shall be entered, 
without the app_ication, approval cr consent of the Company 
or any subsidiary by any court of competent jurisdiction, 
approving a petition seeking Paani oe of the Company 
or any subsidiary or appointing a receiver, trustee or 
liquidator of the Company or any subsidiary or of all or 
a substantial part of the assets thereof, and such order, 
judgment or decree shall continue unstayed and in effect 
for any period of 60 days; 

‘4) final judgment for the payment of money in 
excess “® $25,000 shall be rendered against the Company 
or any subsidiary and the same shall remain undischargred 
for a period of 30 consecutive days during which execu- 
tion shall not be effectively stayed; 

(j) Mr. Warren Kraemer shall breach his employment 
contract or, during the time that he is enief operating 
officer of the Company as provided in the Employment 
Agreement, he shall die or become disabled or incapaci- 
tatea to the extent described therein or, the person who 
succeeds him as chief operating officer shall breach his 
Employment Agreement, if any, or he shall die or become = 
disabled or incapacitated to the extent described therein; 
or 


(k) The Group A Stockholders (as defined in the 
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Stockholaers Agreement), or the Company, or any new 
Stockholders becoming, a party thereto after the date 
thereof shall breach any of the provisions of the 
Stockholders Agreement; 
then, and in every such event and at any time thereafter 
during the continuance of such event, Purchasers holding at 
least a majority in vrincipal amount of the Notes then 


outstanaing may, by written notice to the Company , 


declare th entire prinzipal amount of the Notes to be due and payable 


forthwith, w'ercupon such Notes shall forthwith become due and payable, 
“poth as to principal and interest, without presentment, demind, protest, 
or netice of any kind, all of which are hereby expressly waived, anything 
contained herein or in the Notes to the contre-yv snsiuavecateudtind If the 
Company hes knowledge of any such event, it shall forthwith notify ench of 
the Purchasers in writing thereof. 

VIII. MATTERS UNDER THE SECURITIES ACT OF 1933 

SECTION 8.01. Each of the Purchasers prior to making any disposi- 
tion of its Note and/or any shares of :i; Stock, will give prior written 
not . the Company describing briefly the manner in which any proposed 
disposition is to be made. The Company will, upon receipt of any such 
notice, use its best efforts, in consultation with counsel for such Pur- 
chaser, to ascertain as ,promptly as possible whether or not registration 
under the Securities Act of 1933, ae ensedes (the "1933 Act") (or sacruahbee 
of an exemption) is required and will advise such Purchaser promptly in 
writing with respect thereto. 

SECTION 8.02. Each of the Purchasers represents to the Company 
that the Note and the shares of Stock being purchased by it are being 
acquired for investment and not for the purpose of or with a view to the 
distribution or resale thereof, and agrees that it will not sell or other- 
wise transfer such Note or any of such sheres unless (a) in the case of 
the Stock, pursuant to an effective registration statement under the 1933 
Act, or (vo) in the case of the Stock and the Notes, there has been delivered 


to the Company an opinion of Messrs. Reavis, Pogue, Neal & Rose or other 
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counsel acceptable to the Company, which opinion shall be in form and 
substance reasonably satisfactory to the Company, to the effect that such 

sale or other transfer may be effected pursuant to an exemption or in com- 
pliance with the 1933 Act and other applicable federal requirements (which 
opinion may be conditioned upon a representation by the proposed transferee 
that he or it is acquiring the Note or the shares of Stock for his or its 
account for investment and not with a view to, or for sale in connection with, 
any distribution thereof, and that he or it has no present intention of dis- 
tributing or reselling such Note or any of such Stock). 

SECTION 8.03. Each Note and each certificate representiny, shares 
of Stock shall bear a legend to the effect that any sale or other transfer 
thereof is subject to tle nrovisions of the 1933 Act and to the terms and 
provisions of this Purchase Agreement; provided, however, that whenever any 
Note iia et becomes free of the restrictions imposed by this Agreement, 


including the provis‘ons relating to the 1933 Act, then such legend shall 


\ 
| 


! 


be removed. 
SECTION 8.04. On any occasion when the Company shall propose to 
register any shares of its Common Stock under the 1933 Act, the Company will 
give each Purchaser written notice of its intention to effect such registra- 
tion. If any Purchaser shall, within 30 days of receipt of such notice, re- 
quest the Company to register any of the shares of Stock then held by the 
Purchaser, the Company will, at its sole cost and expense (except that such 
Purchaser shall pay the SEC registration fee applicable to his shares of 
Stock being registered) promptly take a..ion to include in the registration 


statement being filed by it such Stock and will use its best efforts to the 
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r more than 60 days. 

N 8.05. (a) If at any time a Purchaser shall 
disposition of any of its Stock and if the 
onsultation with counsel for such Purchaser 
ection 8.01 above, shall determine that 
perfection of an exemption) is necessary to 
osition, and, subject to the rights of The 

al Situations Fund, Inc. ("Value Line"), one 
s, set forth in paragraph (c) of this Section 
rehaser, and at least one other Purchaser, 


h such Purchaser own at the time at least 


30% of the Stock, or Bankers Trust Company, one of the Pur- 


chasers, if it d 


esires to register all of the Stock purchased 


P. 23a 


by it hereunder (any such Purchaser being hereinafter called 
"Participat.ng Purchaser"), so request by written notice to 

the Company (and by written notice to each of the other 
Purchasers who may, within seven days from the time of receipt 
of such notice, by further written notice to the Company 
{ncJude any or all of their Stock in the registration described 
below upon the terms of this Section 8,05 and any such 


Purchaser giving such notice to the Company shall be inc luded 


within the term Participating Purchaser): 
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(i) the Comprny will, a5 promptly as practicabl-, prepare and 
file with the Securit‘es and Exchange Commission (the "SEC") an appro- 
priate registration statement (which term shall be deemed to include 
a Notification and Offcring Circular pursuant *o Regulation A promul- 
gated under the 1933 Act, when necessary to perfect an exemption under 
the 1933 Act) which registration statement may cover securities of the 
_ Company other than the Stock reque.ted to be registered and will use 
{ts best efforts to have such registration statement declared effective; 

(4i) thc Company will notify the Participating Purchase:s, as soon 
as practicable after it receives notification thereof, of the time when 
such registration statement has become effective or any supplement to 
any prospectus forming part of such registration statement has been 
filed; 

{iii) ‘the Company will notify the Participating Purchasers promptly =. 
of any request by the SEC for the amendment or supplementation of such 
registration statement or prospectus or for additional information in 
connection therewith; 

(iv) if. in the opinion of its counsel, any supplementary oar 
periodic information, documents or reports or post-effective amendments 
are . quired by the 1933 Act with respect to such registration statement, 
the Company will advise the Participating Purchasers to that effect and 
will prepare and file any and all such information, documents and reports 
and post-effective amendments; 

(v) the Company will not file any amendment or supplementation 
of such registration statement o. prospectus or additional information 
in connection therewith relating to information respecting the Partici- 


pating Purchasers to which any such Participating, Purchaser reasonnbly 
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objects in writing within seven day after having, been {furnished 
with a copy thereof; 
(vi) the Company will advise the Participating Purchase promptly 
by telephone or te epraph and confirmed in writing, imnedintely there- 
‘ter in the event that it receives notice or obtains knovwledmze of the 
issuance of a stop order by the SEC suspending the effectiveness of any 
such registration statement or of the initiation or threat of any pro- 
ceeding, for that purpose and will, during the period for which the 
Company is required by this Purchase Agreement to maintain such reris 
tration statement in effect, promptly use its best efforts to prevent 
the issuance of any stop order and to obtain the withdrawal of any 
stop order in the event that one is issued; 
(vii) the Company will use its best efforts to qualify the Stock 
requested to be registered for sale ‘under the securities lavs. of 
such states as any Participating Purchaser may design: , rept 
that it shall not be required in connection therewith, or as a con~ 
dition thereof, to execute a general consent to eervice or to qualify 
to do business in any such state; and 
viii) the Company will furnish to each Participating Purchaser as 
soon as available copies of any such repistration statement and pros- 
pectus, and any amendment or supplementation of such reristration 
statement and prospectus and any additional information in connection 
therewith required to be prepared pursuant to the foreroing provisions 
of this Section 8.05, all in such quantities as such Purticipating 


Purchaser may from time to time reasonably request; 


provided, however, that except in the case of Value Line (i) the Company's 


obligations under this Section 8.05 shall not become applicable until one 


year has elapsed from tne Closing fate of this Purchase Agreement, and 


(i4) the Company shall not be required to maintain such registration 


statement in effect for more than sixty days from its initial effective 


date. 


(v) Subject to the provisions of paragraph (c) of this Section 
8.05, the Company agrees to pay all the costs an* >xpensces incidental 


to the performance of its obligations under paragraph (a) of this 


Section 8.05, including 


(i): the fees and expenses of its counsel, the fees and 
expenses of its accountants and all other costs. and expenses 
incident to the preparation, printing and filing under the 
1933 Act of any saat registration statement, and prospectus 
and all amendments and supplementation of such registration 
ean cieuh idk selva ten tes and any additional information in 


connection therewith; 


\ 


(44) the costs incurred in connection with the qualifica- 


tion of the Stock to be registered under the laws of various 


jurisidictions pursuant to the provisions of subparagraph (vii) 


of paragraph (a) of this Section 8.05, including fees and dis- ayes 


bursements of its counsel;and 

(iii) the costs of furnishing to the Participating Purchasers 
requesting registration a reasonable number of copies of any such 
registration statement and prospectus and all amendments and sup- 


plementation of such registration statement and prospectus and uny 


additional information in connection therewith. 


(c) Notwithstanding anything to the contrary in paragraph (b) of 


this Section 8.05, the Company shall be obligated to bear the costs set 


~ 


out in such paragraph (b) in respect of only two refis- 
trations of Stock under the 1933 Act required to be 
effected by the Company by reason of the provisions of 
paragraph (a) of this Section 8.05 (subject to the limi- 
tation set forth in the next sentence of this vararraoh 
(c)), provided, however, that —_ exercise or nonexercise 
of the rights of any Purchaser to have any or all of its 
Stock included in a registration under the 1933 Act in 
pursuance cf the provisions of such paragraph (a) of the 
Purchase Agreement shall not affect or abridee the fur- 
ther rights of such Purchaser under Section 8.04 hereof 
and under paragraph (a) of this Section 8.05 read with 
the foregoing provisions of this paragraph. If more 
than two registrations are requested under such para- 
graph (a), each of the Purchasers participatine in any 
such registration will reimburse the Company for its 


pro rata share of all costs and expenses of every kind 


(Ancluding without limitation, registration fees, legal 


and accounting fees and expenses and printing bills) 
which the Company: may tncur in connection with such 
registration, and any Purchaser who participates in the 
first registration requested under such paragraph (a) 


shall similarly bear 4ts pro rata share of such costs 


and expenses if it participates 4n the second such 


registration. Notwithstanding any provision to the 


contrary contained herein, after the earlier of (a) 

the completion of the second registration pursuant to 
paragraph (a) of this Section 8.05 or (b) four years 
from the date of this Agreement, any Purchaser may 
request registration of any of its Stock pursuant to 
such paragraph (a), and any Purchaser or Purchasers 
participating in such registration will reimburse the 
Company for its pro rata share of all costs and expenses 
of every kind (including without limitation, registra- 
tion fees, legal and accounting fees and expenses and 


princing bills) which the Company may incur in connec- 


tion with such registration. 
(d) Notwithstanding the requirement of paramranh 
(a) of this Section 8.05 that Purchasers holding a mini- 
mum of 30% of the Stock are needed to obligate the Com- 
pany to file a registration statement under such para- 
graph abe notwithstanding the requirement in such vara- 
graph (a) that one year must elapse before the rights 
of the Purchasers mature thereunder, Value Line shall 
have the sevarate right at any time from the date hereof 
to cause the Company to file a registration statement 


under such pararranh (a), and the rights of Value Line 


thereunder shall be deemed to include its Note, all as 


if so specified therein, and the remaining terms of this 
Article VIII shall be deemed to include any reristration 
of its Note. 

(e) If Value Line requests a registration of its 

Stock or Note prior to the end of the first year after 

the Closing, Date, such request shall not affect or abridre 
the rights of the other Purchasers under this Article 
VIIl. 

SECTION 8.06. Each Purchaser reauestine repistra- 
tion of Stock agrees to coorerate with the Company in the 
preparation and filing, of any such registration statement 
and prosnectus and amendment or supplementation of such 
Sg sheeeaedon statement or prospectus and anv saatevone’ infor- 
mation in connection therewith or, as the case may he, in any 
efforts which the Company may think appropriate to establish 
that a proposed disposition is exempt under the 1933 Act, 
including any efforts of the Company to obtain a "no action" 
letter from the SEC. fae 

SECTION 8.07. In connection with any reristration 
under Section 8.05(a) hereof, the: Purchasers holding a majority 
of the number of shares of Stock to be covered by such refis- 
tration may, by notice in writing within ten business days 
subsequent to the date on which the Company has received 


notice of its obliration to file a registration statement, 
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for purposes of such registration require a split of the 
Common Stock of the Company. 
SECTION 8.08. ‘“he Company will: 


(a) indemnify and hold harmless each Participatinr 


Purchaser and any underwriter (as defined in the 1933 


Act) for such Purchaser in connection 


with any registration statement filed in«pursuance of 
this Purchase Agreement and each person, 4f any, who 
controls such Purchaser or such Purchaser's underwriter 
within the meaning of the 1933 Act (but in the case of 
an underwriter or a controlling person or any of them 

or of an underwriter of such Purchaser, only if he 
{ndemnifies the persons mentioned in Section 8,09 hereof 
in the manner set forth therein), against any losses, 
claims, damages or liabilities, joint or several, to 
which such Purchaser or such underwriter or any such con- 
trolling person or any of them may become subject, 
whether under the 1933 Act or otherwise, insofar as 

such losses, claims, damares or liabilities (or actions 
in respect thereof) (1) are caused by any untrue state- 
ment or alleged untrue statement of any material fact 
contained, on the effective date thereof, in any regis- 
tration statement under which any of the shares of 

Stock were, pursuant to any of the provisions of this 
Article VIII, registered under the 1933 Act, any pros- 
pectus authorized for use in connection therewith, or 
any amendment thereof or supplement thereto; or (11) 
arise out of, or are based upon, any omission or alleged 
omission to state rayon ee a material fact required to 


be stated therein or necessary to make the statement 


3 


therein not misleading; and 


(bo) reimburse such Purchaser, such underwriter, 
and each such controlling person, for any legal or 
other expenses reasonably {neurred by such Purchaser, 
or by such underwriter, or by such controlling, person, 
4n connection with investigating or defending any such 


loss, claim, damage, liability or action; 
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provided, however, that the Company will not be liable under this Section 
8.08 in any case to the extent that loss, claim, damage, expense 
or liability arises out of, or is bused upon, an untrue statement or 
alleged omission so made in conformity with written information furnished 
by such Purchascr or such underwriter or such controlling person specifically 
for use in the preparation of such registration statement or prespectus 
contained therein or anendment thereof or supplement thereto ov additional 
information in connection therewith. 
SECTION 8.09. Each Participating Purchaser will - 
(a) indemnify and hold harmless the Company, each of its direcvors, 
each of its officers who huve signed any registration statement, 
and each person, if eny ; who controls the Company within the meen-ne, 
of the 1933 Act, against eny losses, hata lanai or liabilitics 
to which the Company or any such director, officer or controlling 
person may become subject, whether under the 1933 Act or otherwise, 
insofer as such losses, claims, damages or liabilities (or actions 
in respect thereof) (i) are caused by any vntruc statement or alleged 
untrue statemen of any materiel fact contained in any registration 
statement under which any of the shares of Stock were, pursuant 
to any of the provisions of this Article VIII, registered under 
the 1933 Act, any prospectus contained in such registration statement, 
or any amendment thereof or supplement thereto or any odditional 
information in connection therewith, or (ii) arise out of, or’are 
based uoon, eny omission or elleced omission to stitute therein a neterial 


fncti requircd to be stated therein or necessary to make {he statements 


contained therein not misleading; in each case to the extent, but 


only to the extent, that such untruc statement, or alleged untrue 
statement, or omission, or alleged omission, was so made in reliance 
upon, and in conformity with, written information furnished by such 
Purchaser specifically for use in the preparation of such regis- 
tration statement or prospectus contained thercin or emendment thereof 
or supplement thereto or any edditional informativun in connectidén 
therewith; and q 

(bo) reimburse any legal or other expenses reason- 
sbly incurred by the Company or any such director, officer or con- 


trollin erson in comnection with investigating or defending an 
& C BS 


such loss, claim, damage, liability or actior.. 


SECTION 8.10. Promptly chee jetekes by m ‘edinenk tind sacky 
pursuent to the provisions of Sections 8.08 and 8.09 hereof of notice 
of the commencement of any action, such indemnified party will, if a clain 
thereof is to be made against the indemnifying party pursuant to the 
provisions of either of such Sections, notify the indemnifying party 
of the commencement thereof; the omission so to notify the indemnifying 
perty will relieve it from any licbility which it hes to any indemnified 
party under such provisions, but the omission so to notify the indemnifying 
party will not relieve it from any liability which it may have to any 
indemnified party otherwise than under such provisions. In the event 
that any such action is brought against uny indenni fied party, and it 


duly notifies the indemnifying party of the conunencement thereof, tie 


jndemnifying party will be entitled to participate in, and to the extent 


that it may wish, jointly with any other indemnifying party 
similarly notified, toascume the defense of such action, with 
counsel satisfactory to such indemniried party,.and the 
indemnifying party will not be liable to such indemnified 
party for any legal or other expenses subsequently incurred 
by such indemnified party in connection with the defense of 
such action other than reasonable costs of investigation. 
SECTION 8.11. In the event that the Purchasers 
acquire any additional Common Stock of the Company by reason 
of any stock split or the payment of any stock dividend, upon 
any of the Common Stock, or any such Common Stock is exchanged 
for any other shares, then in either such event such addi- 
“tional or other shares shall, for the purposes of all the 
foregoing provisions of this Article be deemed to be, and 
shall be treated as though they were, entitled to all rights 
attributable to the Stock. 
SECTION 8.12. If at any time Value Line shall 

have the opportunity to purchase any voting securities of 

the Company now or hereafter authorized and desires to make 
such purchase, the Company agrees to use its best efforts 

to assist Value Line in obtaining any clearance necessary 


from the SEC to enable Value Line to make such a purchase. 


IX. MISCELLANEOUS 


SECTION 9.01. Any notices shall be conclusively 


deemed to have been received by a party hereto and be effec- 


tive on the day on which delivered to such party at the 
address set forth below (or at such other address as such 
party shall specify to the other parties in writing), or, 


if sent by registered mail, on the second business day after 


the day on which mailed to such party at said address. 


In the case of notices to the Company 


Airspur Corporation 
Suite 509 

10 Rockefeller Plaza 
New York, New York 

If to any Purchaser, such notice shall be sent to the address 
of such Purchaser set forth in Exhibit A hereto. 

SECTION 9.02. This Purchase Agreement and oll covenants, agrec- 
ments, representations and warranties made herein ond in the certificates 
delivered pursuent hereto shall survive the meking by the Purchasers 
of the purchases contemplated hereby and the execution and delivery of 
the Notes and the issuance and sale of the Stock and shall continue in 
‘full foree and effect with respect to a given Purchaser: és jong as he 
holds any Note which is outstanding and unpaid, provided, however, that 
the rights of each Purchaser under Article VIII shall survive so long 
as such Purchaser shall own shares of Stock and the indemnity provisions 
thercin with respect to both the Company and the Purchescrs shall survive 
any sole of Stock. Whenever in this Purchase Agreement any of the parties 
hereto is referred to, such reference shal] be deemed to include the 
successors end ussigns of such party; and all covenants, promises end 
agreements by the parties hereto shall bind and inure to the bencfit 


of the respective successors and assigns of the parties hereto. 


SECTION 9.03. Each of the Purchasers, other than persons present 


or represented by duly authorized officiuls at the closing hereunder, 


appoints Auchincloss, Parker & Redp:th of ‘Iwo Procdway, New York, New 


York, mi its ument for the purpose of delivering, to the Company this 


tae 
- 


ee es ee re ee, 


— 
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Purchase Agreement and the purchase price of the Note and the 

Stock which such Purchaser has agreed to purchase, and for the 
purpose of accepting delivery on the u ‘ersipned's behalf from 

the Company of such Note and Stock and all documents and »apers 
required to be delivered by the Company to such Purchaser ereunder. 

SECTION 9.04. Each of the Purchasers represents that 
4t is duly authorized and has full authority to enter into and 
act in accordance with this Purchase Agreement. 

SECTION 9.05. The Company will pay the reasonable 
fees of the special counsel of the Purchasers, Cravath, Swaine 
& Moore, plus the disbursements of said counsel. 

SECTION 9.06. This Purchase Agreement and the Notes 
shall be construed in accordance with and governed by the Lae 
of the State of Delaware. — . ; :. 

SECTION 9.07. No modification or waiver of any nai 
sion of this Purchase Agreement or of the Notes nor consent. to 
any departure by the Company therefrom shall in any event be 
effective unless the same shall be in writing, and then such 
waiver of consent shall be effective only in the specific 
4nstance and for the purpose for which given. No notice to or 
demand on the Company in any case shall entitle the Company to | 
any other or further notice or demand in the same circumstances. 


SECTION 9.08. The Company and each of the Purchasers 


agree that the remedy at law for breach of the provisions of 
this Purchase Agreement will be inadequate and that each 


shall be entitled, in addition to any remedy at law to which 


?U 
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it may be entitled, to temporary or permanent injunctive or 
mondatory relief without the necensity of proving d’ sare. 
| SECTICN 9.09. Neither any feilur. ner any delay on the part 
of any Purchnser in exercising * iy right. power or privilere hereunler 
or under ‘the Notes shall operate as a waiver thereof, nor shall a single 
or partial exercise thereof preclude any other or further exercise or 
the exercise of any other right, power or privilere. 

SECTION 9.10. (a) The term "business day" shall mean any 
day not a Saturday, Sunday or legal holiday in the State of New York, 
and (b) "subsidiary" shall mean any corporation of which more than 50% 
of the voting stock, e ing the holders thereof to elect a mijority 
of the Board of Directors, managers or trustees thereof, at the time 
is owned or controlled, directly or indirectl; by the Company and/oc 
one or more subsidiaries‘of the Company. Should any interest payment 
fall due upon a Saturday, Sunday or legal holiday under the laws of the 
State of New York, cash payment date shall be extended to the next suc~- 
ceeding business day. 

SECTION 9.11. This Purchase Agreement may be executed in any 
number of counterparts, each of which shall constitute an original, and 
all of which shall constitute one and the same agreement, and shall become 
effective on the date when copies hereof, which, taken torether, bear 
signatures on behalf of all the Purchasers and the Company shall have 
been received by the Company. 

IN WITNESS WHEREOF, the Company and each of the Purchasers shall 
have or shall have caused this Purchase Arfreement to be duly exccuted by 


their duly authorized officers, oll as of the day and year first nhove 


written. AIRSPUR CORPORATTON 
[CORPORATE SEAL) Ry WARREN E. KRAEMER 
BF) ‘ 


BKUOKS, JR; 


Seerctury 


BAUKIERS TROGS COMPATY , 


as ‘'rustee of verious trust funds 


By A. T. WICKERSHAM 


Vice President 


MERCANTILE COMMERCE COMPANY 


ghee 
vV.P.-Treas. 

‘He VALUE Liu 

SPECIAL SUPVUATIONGS FUND, Tic. 


By. DAV ID HUXLEY 

T°" Seeeters: . 
CHEEICAL BAUK, ; ‘ 
as T'rustee of che Chemical Hank 
New York ‘Trust Company Comninesed 
Employee Benefit Gpecial Fund 


By _ JOHN Ble. ee 
Pension Trust orticer 
BEECHHOWL COMPANY, as Agent 


: LEONARD ANDREWS 
Ly 


“—“—"K€torney-in-fact — 
THE DIEBOLD TECHNOLOGY VENTURE FUND, Inc. 


iy: BEOROE PANT. ca 


President 
OHTO REAL PPI RNY, Lic. 


DW. B. GLY & C PAY 


by. JOS. A, GLYNN, JRe 


RAYMOND Es, ROWLAND [i.8. J 


Haynond dy. now Lusi 
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PURCHASERS 


Bunkers Trust Company 
s Trustee of Various Trust Funds 
16 Wall Street 


New York, N. Y. 10015 


Mercantile Commerce 
Company 

721 Locust Street 

St. Louis, Missouri 63101 


The Value Line Special Situations 
Fund, Inc. 

5 Fast bith Street 

New York, N. Y. 


Chemical Bank, 
ts Trustee of the Chenical Bank 
New York Trust Company Commingled 
Employee Benefit Special Fund 

°T7 Park Avenue 

lew Tork, Ni Y. 


Beechmont Company, as Agent 
39 Broadway 


New York, N. Y. 10006 


The Diebold Technology Venture Fund, 


430 Perk Avenue 
New York, N. Y. 10022 
Ohio Real Property, Inc. 
710 Orange Street 
Ashland, Ohio 4805 


D. B. Glynn & Company 
1536 Railwey Exchange Bldg. 
St. Louis, Missouri 63101 


Raymond E. Rowland 
7701 Forsythe Roulevard 
Cayton, Missouri 63105 


Principa) 
Amount of 
Notes 


$1,875,000 


375,000 


375,000 


375,000 


300,090 


Inc. 


187,500 


112,500 


75,000 


WXUT ITT 


Shares of 


62,500 


12,500 


12,500 


10,000 


¥,250 


Common Stock 


New York, New York 


FIVE YEAR, EIGHT PER CENT NOTE 
: DUE 


AIRSPUR CORPORATION, @ corporition ofan yed and existing under the laws of the State of 
Delaware (heiein called the “Corporation ") for value reeeived hereby promises lu puy to 


sobbvesetiousvesescions scasesess-estocsssouvereuagesacensencscssnnessnereseseeseereers@ses co -segeesescseerescees or his regisicred 
assigns five years from date hereof (unless before that date this note shall have been called for redemp- 
tion and provision made for the payment of the redemption price hereof) the principal sum of 
' DOLLARS (S ) with interest thereon 
from the date of issue at the rate of cight per cent (8%) por annum pay able at the office of the 
Corporation, New Yok, New York in quarterly installinents on the first day of January, the first day 
of April, the first day of July and the first day of October fotlowny, the date hereol 
This note is one of an authorized issuc of five vear cight per cent notes of the Corporation limited 
to the ayerepate principal amount of Three Millon Seven Hundred and Fifty Thousand Dollars 
($3,750,000), all of like tenor caceptas to denomimation 
All of the notes of thiy issue rink eg tally and tatably without prionty of any of said notes over 


any others by reason of date ar priouty in time of the wetee of negotiation thereof of otherwise. 

* This note iy nol transferable by endorsement of otherwise than by surrender hereof (1 cancel- 
; lation snd the issue of a new note of like tenor in the name of the transferee and the registra ‘on of 
. the transter upon the books kept by the Cofporation for that purpose at its principal office m the 

j City and State of New York; the Company hereby agreeing at any time and from time to time to make 

2 : transfers of this note as directed by the above named payce and to issuc new notes of similar tenor in 


the apyreypate principal amount of the ther unpaid principal hereon 

This note is redcemabie at any tine prior to maturity by the Corporation at its option as a whole 
a4 or fiom time to time in part upon at least thirty (30) days notice at the principal amount thereof 
plus gccred interest to the date fixed for redemption, Such notice to be by mail and to be addressed 
to the holder thereof at the address as indicated in the books of the Corporation. If this note shall be 
called for redemption and payment of the redemption price shall be duly provided by the Corpora- 
hon, interest shall cease to aceruc hereon from and after the date for redemption fixed in the notice 
thereut 

The Corporation will not pay any dividends upon any share of stock of the Corporation, unless 
gil interest. due on or prior to the date of the payment of any dividend on the notes of this sssuc 
shall have been of be paid in full. 

This note is the corporute obligation of the Corporation only and no recourse shall be had for 
the payment of the principal ot this note or the interest hereon, agsmst any present, past or future 
stockholder, officer or director of the Corporation, cither Jireetly or indirectly through the Corpora- 
tion by vutuc of any statule of the enforcement of any assessment of otherwise; all such lability 
of said stockholders, directors and officers, as such, bemy, leased by the registered owner hereof 
by the acceptnee of this note and as part of the consideration of the issue hereof. 


| 

Mi IN WITNESS WH RLOF, ATRSPUR CORPORATION, New York, 

H New York. has caused its corporite seal to be affixed hereto, attested 

t hy its scerctary of assistant secretary and these presents to be signed in 

. ity name by ats presidcat of View president, all as OF UNC cesecserecerseereeree 
Bay’ 608... -orecseceeseee sovve WIND, 


AIRSPUR CORPORAT ION 


Iby ; - 
President 


Secrebary 


-- “Use 
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VALU HOA arted MEMS JET UNO cccseerereeesarereenee 


LOR RECEIVED, 1/We hereby seil, axsix 


conditute vmd apprtat 


to transfer the sand Note on the Rooks of the within named Corporation with full power vf 


substitution in the promises 
D ORCA, 14.000. +0-20000e+-s00eeeeve eae wee, Eipereeen 


In prevenve of 
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Authorized, Issued and Outstanding 


Capitalization of Airspur Corporation 


Upon Sale of 125,000 Shares 
of Con.non Stock 


Original Stockholders: 


Warren E. Kraemer Associates, Inc. 
B. V. Brooks, Jr. 
Brooks, Torrey & Scott. Inc. 


Total 


Purchasers: 
‘Bankers Trust Company, as 


Trustee of various trust funds 
The Value Line Special Situations 
Fund, Inc. 
The Diebold Technology Venture Fund, Inc. 


Mercantile Commerce Company 

Ohio Real Property, Inc. 

Raymond E. Rowland 

Beechmond Company, 2s Arent 

Chemical Pank, as Trustee of the 
Chemical Bank New York Trust 
Company Commingled Employee 
Benefit Special Fund 


_D. B. Glynn & Company 


Authorized 


Total 
Total issued and outstanding 


and Issued but Not Outstanding 


Authorized and Unissued 


* 


THE PART 


THE PURC 
MAY RESC 


TO ANY P 


Treasury 
from the 


resignat 
12,500 s 


which may be granted to Auchincloss, 


persons 


Total authorized 


— 


62,500 
50 ,000 
_12 ,500 


125,000 


62,500 


12,500 
6,250 


12,500 
3,750 
2,500 

10,000 


12,500 
2,500 


LE FA 
125,000* 

250,000 
75,001** 75,001 
174 ,999*** 17h 999 


500,000 


IES AGREE THAT IF, AT THE TIME FIXED FOR THE DELIVERY OF ‘THESE SHARES 


TO THE PURCHASERS, ALL SUCH SHARES ARE OT SUMECT TO AGREEMENTS PROVIDING rol 


HASE OF SUCH SHARES, EITHER PAR CY TO THE FOREGOING PURCHACE AGREEMENT 
Imp ITS OBLIGATIONS AND COMMITMENTS THEREUNDER WITHOUT ANY LIABILITY 


ERSON. 


shares. These shares result from the repurchise by the Corporation 
nbove-named Original Stockholders and from Robert F. Wieland upon hi 
ion as Director end President of the Corporation as of March 6, 1969. 


hares reserved for issue upon exercise at 


and valid throvgh April 1, 1974. 


Parker & Redp 


410.00 per share of warrant 
ath and several other 


Was 


AMIE YD 
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AGREEMENT made as of July 2/1, 1969, between AIRSPUR CORPORATION, 
a Delaware corporation (the "Company") and WARREN E. KRAEMER ("Mr. Kraemer") 
WHEREAS: 
(1) The Company desires to retain the services of Mr. Kraemer 
in the capacity or capacities, for the period and on the terms and con- 
ditions hereinafter provided; and 
(2) Mr. Kraemer is willing, for the considerations herein provided, 
so to be retained. 
NOW, THEREFORE, the Company and Mr. Kraemer do hereby mutually 
agree as follows: 
1. The Company shall, subject to the provisions set forth below, 
mploy Mr. Kraemer in an executive capacity as described in Paragraph 2 
hereof for the period (thé "Employment Period") commencing, on the date 
hereof and ending on the earliest of (i) five years from the date hereof, 
(ii) the date of his disability or incapucity, or (iii) at the option of 
the Company and on written notice by the Company to Mr. Kraemer, the date 
of his breach of eny of his obligations undertuken hereunder, in such locations 
in the United States as the Company elects at an annual rate of compensation 


a 


a 


described in such Paragraph 2; provided that the Company. and Mr. Kraemer 
may extend the Employment Period to such later date as may be mutually 
agreed upon. Mr. Kraemer agrees to submit to medical examination at any 
time during the Employment Period on the reasonable request of the Company 
for the purpose of determining his disability or incapacity. lle shall 


be deemed to be disabled or incapacituted if he is or is likely to be 


unable fully and efficiently to perform his duties hereunder for 4 period 


of at least six months, as determined by a physician designated by the 
Company and a physician designated by Mr. Kraemer, and if such physicians 
are unable to agree, they shall designate a third physician, whose determination 
shall be final and binding. 
2, Mr. Kraemer hereby accepts such employment for the Employment 
Period. 
It is understood by Mr. Kraemer and the Company that, during, 
the Employment Period, Mr. Kraemer will act as chief executive officer 
of the Company, with the title of Chairman of the Board. For an undetermined 
seich commencing with the date hereof Mr. Kraemer will also uct as chief 
operating officer of the Company which period shall terminate at that time 
when a person has been hired by the Company to assume his role and responsibilities 
as chief operating officer of the Company and when such person, in the 
judgment of Mr. Kraemer and the Company, has developed the abilities and 
had sufficient experience to assume such role and responsibilities. Mr. 
Kraemer will be compensated at an annual rate of $24,000 during the period 
in which he acts as chief operating officer of the Company and, thereafter, 
at an pnnual rate of $12,000. During the Employment Period Mr. Kracmer 
will take no action or engage in any activity which is materially adverse 
to the best interests of the Company or its affilintes. Mr. Kracmer will 


so conduct himself during the Employment Period that in every way the 


best interest of the Company shall be served. 
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3. When a new chief operating officer is designated by the Company, 
Mr. Kraemer will use his best efforts to cause such person to enter into 
an employment contract substantially similar to this Agreement and which shall 
also provide that.such person shall faithfully and efficiently devote his 
full business time to the affairs of the Company. 

4, Mr. Kraemer (and Warren FE. Kraemer Associates, Inc., one of 
the shareholders of the Company, so long as Mr. Kruemer is a controlling per- 
son thereof) will not at any time during the Employment Period, without 
the corsent of the Company, be paid or employed by, or have a substantial 
equity interest in, or serve as an officer or director of, any competitor 
of the Company or its affiliates, or during the Enployment Period or thereafter 
disclose any confidential data or information with respect to the Company 
or its affiliates to any competitor or any other person not authorized 
by the Company to receive such data or information, 

5. Any right of Mr. Kracmer under this Agreement is conditional 
on his full and complete performance to the date of the exercise of such 
right of all his undertakings hereunder. 

6. If the Company merges into or consolidates with another corporation 
or sclls substantially all its assets and business to another corporation, 
or substantially all the assets and business of the Company are otherwise 
transferred to another corporation, this Agreement shall be binding on 
such successor corporation and shall continue to be binding on Mr. Kracmer 


for the benefit of such successor corporation. 
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1. Anything herein to the contrary notwithstanding, this Agreement 
may terminate at the option of Mr. Kracmer on the later of (i) the payment 
by the Company of the Notes issued under a Purchase Agi ment dated as 
of July 24, 1969, between the Company and several Purchasers as defined 
therein; or (ii) after all such Purchasers sell or otherwise transier their 
stock in the Company. 

8. This Agreement shall be eonsteues under, and governed by 
the laws of the State of Delaware. 

9. Any action or decision to be made or taken or consent to 
be given by the Company hereunder shall only be done with the written consent 
of stockholders of the Comy any holding in the aggregate 50% of the principal 
amount of the Notes then outstanding which are referred to in paragraph 7 
above, 

IN WITNESS WHEREOF, the parties hereto have hereunto set their 


hands as of the day and year first above written. 


AIRSPUR CORPORATION 


(CORPORATE SEAL] 
By BB, V. BROOKS, JR. ____. 


Secretary 
Attest: 
Ber) 3.3 et) 
Ass't Secretary 
____WARREN_F.. KRABMER [1.S.] 


Warren EE, Kracme. 


Agreed: 


WARREN FE. KRAEMER ASSOCIATES, INC. 


By _WARREN_E. KRAEMER - 


$A E 


_ 
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AGKEEMENT AMONG STOCKHOLDERS 

AGREEMENT dated as of July 24, 1969, among, AIRSPUR CORPORATION, 

a Delaware corporation (hereinafter called "Airspur"), «nd the stockholders 
of Airspur named at the foot hereof (hereinafter collectively called the 
"Stockholders"). 

WHEREAS the authorized capital stock of Airspur consists of 500,000 
shares of Common Stock, par value $0.10 per share (hereinafter called "Common 
Stock"), of which 125,000 shares are issued and outstanding; 

{HEREAS the Stockholders identified at the foot hereof as "Group 
A Stockholders" (hereinafter collectively called "Group A Stockholders") own 
an agerega.: of 125,000 shares of Common Stock (shares of Coimnon Stock from 
time to time owned or held by Group A Stockholders being hercinafter called 
"Group A Stock"); 

IHEREAS the Stockholders identified at the foot hereof as "Group 
B Stockholders" (hereinafter collectively called "Group B Stockt. lders") have 
agreed to purchase an labia, of 125,000 shares of Common Stock (shares of 
Common Stock from time to time owned or held by Group B Stockholders being 
hereinafter called "Group B Stock") and $3,750,000 aggregate principal amount 
of 8% Notes (hereinafter called the "Notes") of Airspur (said Group B Stock- 
holders as holders of the Notes being hereinafter called the "Notcholders") 
pursuant to a Purchase Agreement, dated as of July 24, 1969, among Airspur 
end the Group B Stockholders (hereinafter called the "Purchase Agreement"); 

WHEREAS the Group B Stockholders wish to impose certain controls 
over Airspur as a condition to their investment in Airspur throush the pur- 
chase of the Group B Stock and the Notes and it is a condition to the obliga- 
tions of the Group B Stockhclders to make such a purchase that this Apree- 


ment shall be duly executed and delivered by the parties hereto; and 


WHEREAS it is deemed to be in the best interests of Airspur and 
the Stockholders that provisions ve made for continuity and stability of 
policy for Airspur and, to that end, that the Group A Stockholders and 
the Group B Stockholders share equally in the management of Airspur and 
the control of its policy to the extent and upon the terms and conditions 
herein stated, end that the Group A Stockholders be restricted in their 

power to sell Group A Stock; 

NOW, THEREFORE, in consideration of the premises and of the mutual 
covenants and agreements herein set forth, the parties hereby agree as 
follows: 

1. (a) Unless the prior written consent of at least a majority 
of the shares of the Group E Stock held by Group B Stockholders who are 
also Notcholders at the time outstanding shall have been obtained by Airspur, 
the Stockholders shall vote whether directly or by written consent all the 
shares of Common Stock owned or held by them against any proposal (i) to 
amend the Certificate of Incorporation of Airspur or the By-laws of Airspur; 
(44) to sell, lease, convey or exchange all of the properties anu asscts 


of Airspur or to merge or consolidate Airspur into or with any other cor- 


poration; and (i141) to approve or ratify any contract or act submitted 


for annroval bv the Board of Directors of the Comvany to the 


Shareholders of the Company. 


(bo) If the requisite number of Group B Stockholders who are 


also Noteholders shall deem a stock split necessary %% nrovided in 


Section 8.07 of the Purchase Arreement, the Stockholders shall 


Stock owned or held by them in favor of 


vote all shares of Common 


such stock snlit. 


(c) At eech annua) meeting, of stockholders of 
‘Airspur, (1) the Group A Stockholders shall have the rirht to 
nominate three of the directors (hereinafter called the 
"Group A Directors") to be elected at such meetinr; (11) a 
majority of the shares of the Groun B Stock held by Groun B 
Stockholders who are also Noteholders shall have the rirht to 
nominate three of the directors (hereinafter called the ‘Group 
B Directors") to be elected at suci, -cetinr; and (iii) the 
Stockholders shall vote all shares of Common Stock owned or 
held by them in favor of the election of such six nominees. 

(d) If any vacancy shall occur on the Board between 

annual meetings of stockholders of Airspur for any reason 
whatsoever and a special meeting of stockholders of Airspur 
is called to elect a new director to replace such former 
director, then the following provisions shall apply: 

(14) Aif-the former director was a Group A Iirector, 
then the Group A Stockholders shal) have the rirht to 
nominate a successor director; and 

(44) if the former director was a Croup 8 /Jirector, 
then a majority of the shares of the Group B held by the 
Group B Stockholders who are also Noteholders shall have 
the right to nominate a successor director. 

The Stockholders shall vote all shares of Common Stock owned 
or held by them in favor of the election of the successor 
director so nominated. 


2. Each Group A Stockholder hereby arrees not to 
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Ball or othervise transfer any of the ‘troup A Stock owned or 


held by it or him es long as any of the Notes are outstanding and 
unpaid in whole or in part unless such sale or transfer shall 
have been consentec to in advance by 4 majority of the snares of 
Group B Stock held by the Group B Stockholders who are also 
Noteholders. 

3. The Group B Stockholders who are also Noteholders 
shall have the right to purchase, in connection with any under- 
written public offering, of shares of Common Stock of the Com- 
pany, sufficient of such shares as thcty may deem appropriate 
to avoid dilution of their interests in the Company. 

4. The Croup A Stock and the Group B- Stock shall 
not be sold, assigned, transferred, pledged, or otherwise 
disposed of, and shall not be transferred on the books of 
Airspur, nor, unless the Company shall have otherwise apreed 
(such agreement to be evidenced by a resolution adopted by 
the Board of Directors), shall any shares of Common Stock of 
Airspur be issued or sold unless the assignee, transferee, 
purchaser, recipient or pledgee of such shares shall arree in 
writing to be vound by, and to comply with, all the then 
effective terms and provisions of this Agreement. The assignee, 
transferee or pledgee of Group A Stock or Groun B Stock for 
the purposes of this Agreement shall be deemed to be a Group A 
Stockholder or a Group B Stockholder, respectively, and any 
purchaser or recipient of newly {ssued shares of Common Stock 
shall, for purposes of this Agreement, be deemed to be a Group 


B Stockholder and each such assignee, transferee, pledrece, 


purchaser and recipient shall also be deemed to be a Stockholder. 


5. So lone as this Agreement shall continue in 
effect, the following lerend shall be conspicuously written, 
printed or stamped on the face of all certificates for shares 
of all Common Stock now or hereafter issued and outstanding 
and on the face of all certificates issued in substitution 
or exchange therefor or upon a transfer thereof: 

"NOTICE: The sale, assignment, transfer, pledge 

or other disvosition of this Certificate and of the shares 
of stock renresented thereby and, under certain circum- 
stances, the voting of such shares, are subject to the 
terms anu cunditior: of a Purchase Agreement dated as of 
July 24, 1969 and an Agreement Among Stockholders dated as 
of July 24, 1969, as each are now in effect or as the same 
may have been supplemented and amended, amons, Airspur 
Corporation and the part‘tes thereto to all the provisions 
of which Agreements the holder of this Certificate, b 

the acceptance hereof, assents. A copy of said Agreements, 
to which reference is hereby made, are on file at the 
office of Airspur." 

6. In the event of the invalidity of any part or 
provision, of this Agreement, such invalidity shall not affect 
then enforceability of any other part or provision of this 
Agreement. 

7. For purposes of this Agreement, the following 
present members of the Board shall be deemed to have been 
nominated by the Gro: A Stockholders and elected by the 
Stockholders, and the following present members of the Board 


shall be deemed to have been nominated by the Group B Stock- 


holders and elected by the Stockholders: 


Group _A_Stoc} holders Group B Stockholders 
B. V. Brooks Leonard Andrews 
Warren E. Kraemer Joseph Benning, Jr. 
Jerry W. Ryan Richard Mersinger 


~ 


@” 


8. This Agreement shall terminate on the later of (i) the payment 


of all principal and interest due under the Notes or (ii) the expiration of 
three years from the date hereof. 

9. This Agreement shall be binding upon and shall inure to the 
bencfit of the parties hereto, and to their executors, administrators, Suc- 
cessors and assigns. 

10. This Agreement may be executed simultaneously in two or more 
counterparts, each of oe shall be deemed an original, but all of which 
together shal} constitute one and the same instrument. 

11. This Agreement shall be governed by, and corstruecd in accordance 
with, the laws of the State of Pelaware. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement 
as of the day and year first cbove written. 


AIRSPUR CORPORATION 


; By. WARREN E. KRAEMER _ 
Chairman of the Board 


—_—— 


Attest: 


B. V. BROOKS, JR. 


hh mene 
Secretary 


Group A Stockholders: 


B. V. BROOKS, JR. 


—_— LLL * | OD 


B. VY. Brooks re these 


B. V. BROOKS, JR. 
Brooks, Torrey & Scott 


WARREN E. KRAEMER 
Warren E. Kraemer Associates, Inc. 


Group B Stockholders: 


BANKERS TRUST COMPANY, 
as Trustee of various trust funds 


By A. T&T. WICKERSIIAM 
ce Presiden 


MERCANTILE COMMERCE COMPANY 


By___ JOHN FO 


| 
V.P.-Treas.. 
THE VALUE LINE SPECIAL SITUATIONS 


FUND, INC. 
Ly DAVID HUXLEY 
Secretary 


CHEMICAL BANE ae as Trustee of The 
Chemical enk New York Trust Company 
Commingied ee Benefit Special 
Fund 


By JOHN H. MILLER 
Pension Trust Officer 


BEECHMONT COMPANY, as Agent 


By LEONARD ANDREWS 
Attorney-in-fact 
THE DIEBOLD TECHNOLOGY VENTURE FUND, INC. 


By GEORGE PRATT . 
President 
OHIO REAL PROPERTY, INC. 


By K. R. CRAVENS 


D. B. GLYNN & COMPANY 


By JOS. A. GLYNN, JR. 


RAYMOND E. E. ROWLAND [L.S.] 
Raymond | E. Rowland 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER 
No. 70 B 577 


OF 
OBJECTION TO CLAIM 
AIRSPUR CORPORATION, a/k/a AIRSPUR AND OFFSETS, CROSS- 
NEW YORK, CLAIMS AND REQUEST 
Bankrupt. FOR AFFIRMATIVE 


JUDGMENT 


JEROME LIPPER, the trustee herein, objects to 
claim number 46 filed by BANKERS TRUST COMPANY, in the 
sum of $1,875,000.00, and cross claims anc moves for - 
affirmative judgment against the said claimant on the 
following grounds: 


1. Claimant was a stockholder of “he bankrupt, 


with its agent or representative on the Board of Directors, 
was privy to the operations and transactions of the 
bankrupt from or about the date of incorporation and 
shared equally in the management and control of the 


bankrupt. 

2. On July 24, 1969, 62,500 original issue 
shares of common stock of the bankrupt were issued to 
claimant's nominee, Pitt & Co., for the sum of $625,000.00 

3. On July 24, 1969, Bankers Trust Company, 


as Trustee of various trust funds, entered into an agree- 
ment collectively with Airspur Corporation (Airspur), the 
| 
bankrupt, and the stockholders of Airspur, namely: 


| 


|Mercantile Commerce Company, The Value Line Special Situation 


'Fund, Inc., Chemical Bank, as Trustee of the Cher ‘al Rank 


| ~ 
it 


i 1 


New York Trust Company Commingled Employce Benefit Special 
Fund, Beechmont Company, as Agent, Diebold Technology Venture} 
Fund, Inc., Ohio Real Property, Inc., D. B. Glynn & Company, 

' 


designated as Group B stockholders, and B. V. Brooks, Brooks,| 


Torrey & Scott, and Warren E. Kraemer Associates, Inc., des- 
ignated as Group A stockholders. (Exhibit A.) 
4. Under the terms of said agreement, which was 


entered into for the best interests of and for the benefit of! 


Airspur and the parties therein stated, Group B stockholders 
, ; i 
covenanted to impose certain controls over Airspur, among 


which was the power to approve or ratify any contract or act 


submitted for approval by the Board of Directors of Airspur | 


to the shareholders of the company, and claimant, Bankers j 
| 
' 


° . . . ! 
Trust Company was kept informed of the negotiations, received: 
| 
memoranda pertaining thereto, and received drafts of proposed! 
| 

agreements relating to the transactions herein mentioned for 
: . . | 
its consideration and/or approval. i 
5. Leonard E. B. Andrews (Andrevs)-was designa- 


ted by the claimant as its agent and representative to act 


on the soard of Directors of the bankrupt. ! 


6. Andrews was elected to the Board of Direc- 
tors of the bankrupt on July 24, 1969, and thereafter, on 
September 12, 1969, was appointed Senior Vice President. 

7. As a director and officer of the bankrupt, 
Andrews owec a duty to the bankrupt to use that degree of 


diligence, care and skill which an ordinary prudent 


man would exercise under similar circumstances in like 


positions. 

8. As a director and officer of the bankrupt, 
Andrews had a duty to know what was transpiring in the 
business affairs of the corporation, and, in the assumption 
of his fiduciary position, he had a duty to act in good 
faith andnot to close his eyes to what was going on around 
him. 

9. As a director and officer, Andrews was re- 
sponsible for acts of omission and neglect of his duties. 

10. As will hereinafter be shown, Andrews 
breached his duties as an officer and director of the 
bankrupt, whichresulted in financial disaster and the 
bankruptcy of Airspur. 


1l. At all times hereinafter mentioned, the 


claimant, Bankers Trust, had or is chargeable with knowledge 


of the negligent acts and or omissions of its agent or 


representative, Andrews, as a member of the board of 


directors of Airspur. 


12. Andrews acted or omitted to act or was neg- 


ligent as a director of Airspur as a result of which Airspur 


was damaged as hereinafter mentioned. 

13. Between on or about January 1966 to about 
1969 or 1970, Warren E. Kraemer (Kraemer), president of 
Airspur, operateu an agency in the United States on behalf 
of Wandley Page, Itd., an English corporation, (original 


Handley) which was engaged in the business of manufactur- 


ing airplanes in England. 
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14, Kenton R. Cravens, deceased, (Cravens) was 
a stockholder and of ficer as well as director of K. R. 
Cravens Inc,. (Cravens Inc.) and of International Jetstream 
Colp. (International). 

15. During the aforesaid period, International 
was the exclusive distributor for original Handley and 
Cravens Inc., which financed or purchased planes and had 
them shipped or transferred to International. 

16. In or about 1968 or 1969 or prior thereto, 
original Handley had embarked upon or contemplated the 
manufacture of a new type of custom-built plane designed 
for short hops and known as the Handley Page Jetstream, 
(Jetstream). 

17. From about 1968 to 1969 and prior thereto, 
Original Handley was having financial difficulties. 

18. Kraemer and Cravens met from time to time to 


discuss their respective relationship to and interests in 


the original Handley and in the development and manufacture.- 


of Jetstream planes by the original Handley and a successor 
company, in light of the financial difficulties of the 
Original Handley. 

19. Kraemer and Cravens, motiviated by 
self-interest and personal profit, conceived and implement- 
ed a plan to maintain such interest as they had in the 


Original Handley or its successor company by refinancing 


and revitalizing the original Handley so that it could 


continue the manufacturing of airplanes, particularly the 
Jetstream planes. 
20. The plan contemplated the fol lowing: 
a. Kraemer was to form a corporation which 
was thereafter known as Airspur. 


b. The company that was to be formed by 


Kraemer was to acquire companies which had routes or some 


equipment already engaged in such business. | 
} 

c. The company that was to be formed by | 

Kraemer was to use the Jetstream as its main airplane | 
carrier. The planes were to be purchased from International) 
the sole distributor for said plane in the United States. 


d. Cravens was to assist in or help acquire 


financing from Kraemer's corporation which was to be formed 


as aforesaid, and in addition, he was to attempt to acquire 
financing in order to take over the defunct original Handley 


e. The corporation to be formed by kraemer 


was to purchase a substantial number of Jetstreams from 


International. 


21. Kraemer and Cravens then implemented their 
plan as aforesaid, 2nd Kraemer formed Airspur. 

22. The plan, or parts thereof, were disclosed by 
Kraemer to all the directors of Airspur in or about 1969. 

23. Investments in Airspur were solicited from 


third parties by said Kraemer, Cravens, and Andrews at about 


cont Basen 


'the same time Cravens was negotiating with the receiver of 


|| Handley Page to purchase, revitalize and refinance the oper- 

; ations of Handley Page and, particularly, its production of 

the Jetstream. ; 
24. In July 1969, Bankers Trust advanced to 


Airspur an approximate total of $2,500,000.00, some of 


which was from trust funds administered by it 


25. On August 7, 1969, a receiver was appointed 

by the English Court for the, by then, totally bankrupt 
} 

| original Handley. / 


26. On August 15, 1969 and on October 17, 1969, | 


Fat 


7 


a company formed and/or controlled by Cravens, contracted 


‘with the receiver of the original Handley to purchase the 


original Handley and continue operations.ag Handley Page 
Aircraft, Ltd., (Handley II). 


27. At about the time Airspur had been formed, 


Andrews was elected a director of Airspur, pursuant to an 
arrangement or an agreement as hereinbefore mentioned, to 
protect the respective investments and/or loans made by 


Bankers Trust, as hereinbefore mentioned, and he continued 


as director until about August 31, 1970, when Airspur was 


| adjudicated a bankrupt. 


&. 28. Claimant had knowledge or is chargeable with 
knuwledge that Kraemer, an officer of Airspur, was engaged 
in negotiations with Cravens of International for the al- 
leged purchase of certain Jetstream aircraft, manufactured 


or to be manufactured by Handley ITI. 


ed chet 


| 
| 
| 
| 
| 
} 
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29, The negotiations between Airspur and the 
proposals thereto were that Airspur was to acquire (20) 
twenty Jetstream aircraft and obtain an option on ten (10) 
additional aircraft. 

30. The negotiations contemplated that the first 
five or eight Jetstreams contracted for would cost 
$445,000.00 each, plus $20,000.00 for factory installed 
optional egiipment, that the price of nine through twenty 
of said planes was to be $520,000.00 each; with a 10/4 down 
payment for each plane purch2sed, and the remainder to be 
paid over five to seven years at 6-1/4% interest, based on 
the United Kingdom Government (E.C.G.D.) financing or other 
financing which would minimize the cash investment of 
Airspur and which cash was required in developing the future 
operations of Airspur's business. 

31. The negotiations were that the purchase 
agreement, if any, was contingent upon a number of factors, 
including replacement with more powerful engines, modifi- 
cation of certain parts of the plane which were defective, 
the availability of financing as hereinbefore mentioned, 
and the approval of the Federal Aviation Administration 
that the Jetstream could be flown for public transportation. 

32. Negotiations continued between Cravens, 
Kraemer, International and Airspur, but remained in a state 


of flux and never culminated into an agreement between 


Airspur and Int 


ak 
Kraemer and Cra 
national, alleg 


agreement being 


ernational. 


In December oc 1969, 


by arrangement be 


vens, Airspur gave $100,000.00 to 


edly as some form of token, 


actually en 


ALLY » 


Inte 


subject to 


paneer 
tween 


r- 


an 


between 


International and Airspur for the alleged purchase of 


twenty (20) Jet 


stream aircraft, pursuant to specific con- 


ditions submitted by Airspur as hereinbefore mentioned. 


34. 


the necessary f 


he contemplate 
tions. 
35% 
ancial difficul 
36. 
Handley II, or 
aT a 
whereby Airspur 
$906,850.00. 
38. 
of $906,850.00 
for said sum, 


39. 


Cravens and his associates could 


inancing or were sho 


d Handley II reorganization and 


rt 


the money to fi 


At the same time, International 


ties or insolvent. 


Cravens needed money for 


to meet past due bil 


ls. 


it 


s op 


was in 


not raise 


nance 


era- 


fin- 


International or 


Cravens and Kraemer then conceived a plan 


would lend to International a 


sum of 


Airspur did lend to International the 


and received therefor notes of 


Said notes had no guarantors, 


merely notes executed by International, 


40. 


The said notes were 


not 


secured 


sum 


International 


but 


in 


were 


any 


manner. 
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41. On or about January or February of 1970, 
the financial conditions of International, or its affiliated 


companies, deteriorated, and the attempts to rehabilitate 


land refinance the original Handley were failing, whereupon 


a plan was conceived by Cravens and Kraemer to eliminate 
the debt owed by International to Airspur in the sum of 
$906,850.00, represented by International's notes, and the 
$100,000,00 token deposit hereinbefore mentioned. 

42. To implement said plan, it was arranged by 
the parties hereinbefore mentioned and others that Inter- 
national do the following: 

a. Purportedly arrange for a sale of 


four (4) Jetstream aircraft to Airspur, 


+ 


lof four (4) Jetstream ai~craft, 


c. Make it appear that Airspur had a 


| security interest in the said four (4) Jetstream planes,. and 


d. Arrange that the notes for the sum of 
$906,850.00 be returned by Airspur to International for 
alleged payment of four (4) Jetstream planes under the guise 
of the plan hereinbefore mentioned. 

42 A- The foregoing plan was implemented, and 
the notes for $906,850.00 were marked "paid February 24, 
1970" and were returned by Airspur to International on the 


basis that Airspur had title, possession and security 


interest in four (4) Jetstream plane. 


b. Make it appear that Airspur had possession | 


43. Thereafter and on or about February 27, 1970, 
three (3) Jetstream aircraft were flown to Northwest Indus- 
tries Ltd., located in Edmunton, Alberta, Canada, a sub- 
contractor of Cravens Inc. or International, or their inter- 


related or affiliated company. 


AA 
+ 


4 The facts were that on February 24, 1970, 
when the notes were returned as aforesaid, Airspur neither 
had title, possession nor a security interest in any four 
(4) or even three (3) Jetstream planes. 

45. Attempts were made thereafter to purportedly 
transfer three (3) Jetstream planes to Airspur, w' ich planes 
did not have the necessary modifications or changes of 
engines, which could not be used for public air transporta- 
tion and which had not been financed as negotiated for as 
hereinLefore mentioned. 

4.0. At the January 6, 1970 meeting of the Board 
of Directors, at which Andrews was present, it was reported 


that continuing efforts were being made to finance the 


| Jetstream fleet. At the February 13, 1970 meeting, at 


which Andrews was present, further reports were made of the 
difficulties involved with the financing of the Jetstream 
aircraft. It was also reported that four Jetstream aircraft 
were at that time in Canada. 

47. In reality, there were no Jetstream aircraft 


in Canada, and by the February meeting, it was obvious that 


on lQua 


no financing would be forthcoming from the British Government, 


Yet, on February 24, 1970, with the acquiescence of Andrews, 
the International Jetstream notes were marked “Paid February | 
24, 197¢ and were returned by Airspur to International 
Jetstream on the pretense that Airspur had title, possession 


and a security interest in four Jetstream planes. 


errors in porjections submitted to him and by other loose 
acts and statements of officers and directors of Air..ur, 
and having kt owledge of the aforementioned, had a duty to 
act as a prudent man managing his own property. He had, } 


therefore, a duty to investigate and prevent the virtual 
Y I 


P a | 
gift of approximately $1,000,000.00 to International i 

' 

' 
Jetstream. 

49. Andrews did not request to see or inquire 

as to whether a written memorandum or contract had been 
signed by International or Airspur as to the transactions 
relating to the purchase of Jetstream aircraft, or as to 
whether the negotiations had resulted in compliance with 
the necessary implementation of the proposals as set forth 
in paragraphs 30 and 31 supra. 


50. Prior to the token $100,000.00 being 


given by Airspur t International and the said loan of 


$906,850.00 having been made and thereafter, both prior to 


and when the notes were returned to International as herein- 
before mentioned, Andrews did not reques a financial state- 
ment, credit report or information as to the financial 
responsibility of International, failed to make any 
| investigation thereof, and had no knowledge of the financial 
responsibility of International. 
H 51. Andrews continued to neglect his duty to 
the bankrupt, and acquiesced in matters which led to further | 
waste of corporate assets, to wit: In or about May, 1970, 


|} Kraemer and Andrews, along with the other directors, conceived 


a plan to form a corporation to be known as American i 
| 

tstream, Inc., (American Jetstream), which was to purchase 
| 
“ . ‘ : ‘ } 
the then remaining fixed assets of Handley II, even though j 
' 


it was common knowledge that Cravens had failed disastrously | 

in his attempt to reorganize the original Handley company, 
that it was impossible to get financing from the British 
Government, that the Jetstream aircraft were defective, that 

! 

a Jetstream aircraft had crashed over St. Moritz, Switzerland 

| | 

| on March 6, 1970, killing at least thirteen persons, and 

! ' 

| | 

| that the Federal Aviation Administration had banned the 

I | 

commercial use of Jetstream aircraft ir the United States. 

52. Despite the above, Andrews agreed to the | 

| 

t 

! 


purchase of the assets of Handley II, and in furtherance of 


! 
| the plan, American Jetstream was incorpoOraled on or 
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about May 11, 1970 under the laws of the State of Delaware, 
with 1,000 shares of authorized common stock of the par 

| value of 10¢ a share. A certificate to do business in 

New York State was filed on June 9, 1970 by American 


| Jetstream. American Jetstream actualyoly issued 100 
Sine ok, with a par value of $10.00, and all of these shares 
| 

hiss issued to Airspur. 

\| i : 
| 53. On June 2, 1970. an agreement was drawn 
| between American Jetstream and Richard N.D. Langdon, the 
| 
|| Cour t-appointed receiver of Handley II, whereby American 
I tctieboenis was to pay a deposit of approximately $72,000.00 


i 


'for an option to buy the remaining assets of Handley II. 
The deposit would be forfeited if the option was not 
llexercised. Said agreement is attached hereto, and marked 
i aay: 1 

|} Exhibit _-+. 


54. irectly, or through its wholly owned 


subsidiary, Airspur Financial Corp., Airspur paid said sum 
lof approximately $72,0c..00, which was the require? 


deposit for acquiring the option hereinbefore mentioned. 


' 
} 
] 
| 
| 
| 
u 
len addition, Airspur, or through its aforementioned sub- 
|sidiary, paid various sums amounting to approximately 

{ 

| 


| 


| 
handling the transaction in question for American Jetstream 
lin London. 


| 55. No other capitol investment and no other 
| 
' 


1 


iH ; --]3-- 
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moneys of any kind were paid or invested by any other party. 


56. Neither Airspur nor Airspur Financial Corp. 


received anything in return for the approximately $92,000.00 


paid, as hereinbefore mentioned, except the 100 shares of 
American Jetstrean stock, each of which share had a par 
value of 10¢, for a total of $10.00. 

57. American Jetstream had no other assets of 
any kind, except the questionable option to acquire the 
remaining Handley II assets. 

58. During the time that Airspur was paying the 
moneys hereinbefore mentioned, Airspur was short of 


operating capital, was in scrious financial difficulties, 


| and was not paying its bills as they became due. 


59. The option hereinbefore mentioned had to 
be abandoned, and all of the $92,000.00 advancajand paia 
by Airspur, or Airspur Financial Corp., was lost. 

60. Prior to the time assets of Airspur, and/or 
its subsidiary were wasted in the American Jetstream 
operation, Ardrews knew that millions of dollars had 


previously been lose in an attmept to reorganize original 


Handley. He knew of the errors of judgment, misrepresenta—- 


tions and failures in projections, financial and otherwise 
involved in the above venture, yet he failed to further 


prevent the dissipation of the assets of the bankrupt, 


failed to acquire further knowledge of relevant facts so 
as to prevent additional waste, which amounts to wanton 
and reckless disregard for the consequences of his conduct 
as will hereinafter be shown. 

61. During and around the same time that 
Airspyr was allegedly negotiating with International, to 
wit: on Gr about September or October, 1969, the Board 
of Directors of Airspur, including Andrews, conferred 
regarding the purchase of a Caribbean area airline 
passenger operation known as Tradewinds Airlines, Inc. 
(Tradewinds), and the purchase of 100% of the common 
stock of Tradewinds Investment Co., an affiliate of 
Tradewinds. These companies were to be purchased from 


Berwind Corporation of Philadelphia (Berwind), the parent 


| 
| 
| 


corporation. Tradewinds was to be renamed Airspur Caribbean, |Inc. 


62. Andrews had knowledge that the capital 
investments and loans initiall made in Airspur totalled 
about $4,770,000.00, and that Airspur was then in its 
formative stages and required a good credit rating and an 
image to the general public that it was financially sound 
and responsible so as to induce other carriers and the 
general public to do business with it and use its passenger 
services. 

63. The purchase price to be paid by Airspur 
for the acquisition as aforementioned from Berwind was a 
total sum of $3,550,000.00; $1,150,000.00 in cashand 


$2,400,000.(2 in installments. 


| 
| 
| 


! 
| 


a 


64. During the negotiations and discussions, 
taking into consideration the limited capital and cash 
that Airspur had as against the amount necessary for 
expansion and to have credit extended to it, n security 
interest or liens were to be given to Berwind for the 
balance of the purchase price which was to be paid in 
installments. 

65. Thereafter, on October 22, 1969, Airspur 
entered into an agreement which wos closed on October 30, 
1969 whereby it purchased from Berwind the common stock 


of Tradewinds Investment Company, with a cash payment of 


|| $1,150,000.00 and installment payments of a balance of 


|| $2,400,000.00, represented by notes. 


66. Andrews was kept informed of the negotiations, 
received various memoranda pertaining thereto, and received 
drafts of the proposed agreement between Airspur and 
Berwind. 


67. The transaction involving Berwind was the 


most important acquisition undertaken by Airspur, representing 


jan aggregate cash payment and deferred obligation, of which 


$1,150,000.00 cash was an imnediate payment. 

68. Andrews had knowledge that the total in- 
vestment in and loans made initially to Airspur was the 
m of ape 


4m 


69. The transaction with Berwind, involving 


Ae 


$3,550,000.00, was of major importance to Airspur, and 


a thorough investigation of the operations of the business 


| Airspur was acquiring. It was claimant's duty to determine 

i! 

\ ; ; oes aus” ‘ 

| the probabilities of Airspur Caribbean being a successful 

| 

i 

|} operation, to examine the provisions of the contract 

H 

i ‘ : ; 
relating thereto, and to recognize the effect the signing 


|| of said contract would have on the future of Airspur. 
70. Despite the significance of the Berwind 


transaction, the claimant or its representative did not 


ll investigate the matter with the reasonsble care a businessman 


| of ordinary prudence would have exercised in the management 


'of his own affairs. 


| 
| 71. Reasonable investigation by the claimant 
lor its representative into the operation of Tradewinds 

| would have established that same was unsuccessful, and 
eee the transaction was doomed to fail. 


72. Claimant's representative failed and 


ij omitted to perform his duties as officer and director of 


HT 
i} 
| 


Airspur, and therefore claimant, under the aforementioned 
agreement among stockholders, was negligent in failing to 
prevent the disaster which resulted from the Berwind 

|} transaction. 


\| 73. The consequences of 


the Berwind transaction directly resulted in the bankruptcy 


pen Ge ee 


; | 
claimant, by its stockholder's agreement was obligated to mak¢ 


lof Airspur, resulting in damages to Airspur of approximately 
5,000,000.00. 

PLEASE TAKE FURTHER NOTICE that no date has been 
set for a hearing on the objection within. A hearing is 
subject to the Honorable Roy Babitt, Referee in Bankruptcy, 
|setting a date on his calendar for a date certain, written 
|notice of which will be forwarded to you or your authorized 
attorney. 

WHEREFORE, Jerome Lipper, said trustee, prays 
lthat said claim of Bankers Trust Company be disallowed, 
| and that he recover from said claimant the amount of 


| $6, 208, 904.00. 


|Dated: New York, New York 
s« day of August, 1972 


. 
' 


i 
¢ /f 
| : al : 
| Cy \ ‘ 
A —— 

Jerome Lipper, Trustee 
| 

It ) 
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1 
| 

i} 
| 
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| 

" 
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AGREEMENT AMONG STOCKHOLDERS 


AGREEMENT dated as of July 2/4, 1969, among, AIRSPUR CORPORATION, 

a Delaware corporation (hereinafter called “Airspur"), and the stockholders 
of Airspur named at the foot hereof (hereinafter collectively called the 
"Stockholders"). 

WHEREAS the authorized capital stock of Airspur consists of 500,000 
shares of Common Stock, par value $0.10 per share (hereinafter called “Comzon 
Stock"), of which 125,000 shares are issued and outstanding; 

IMEREAS the Stockholders identified at the foot herecf as "Group 
A Stockholders" (hereinafter collectively called "Group A Stockholders") own 
an aggregate of 125,000 shares of Common Svock (shares of Common Stock from 
time to time owned or held by Group A Stockholders being hereinafter called 
‘Sroup A Stock"); 

WHEREAS the Stockholders ide ified at the foot hereof arc "Group 
B Stockholders" (hereinafter collectively called "Group B Stockholders") huve 
agreed to purchase an igdacdiiali of 125,000 shares of Common Stock (shares of 
Common Stock from time to time owned or held by Group B Stockholders being, 
hereinafter called "Group B Stock") and $3,750,000 aggregate principal amount 
of 8% Notes (hereinafter called the "Notes") of Airspur (said Group B Stock- 
holders as holders of the Notes being hereinafter called the "Noteholders") 
pursuant to a Purchase Agreement, dated as cf July 24, 1969, among Airspur 
and the Group B Stockholders (hereinafter called the "Purchase Agreement"); 

WHEREAS the Group B Stockholders wish to impose certain controls 
over Airspur as a condition to their investment in Airspur throurh the pur- 
chase of the Group B Stock and the Notes and it is a condition to the oblira- 
tions of the Group B Stockholders to make such a purchase that this Arrce- 


ment shall be duly «<xecuted and delivered by the parties hereto, und 


EXHIBIT A 
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WHEREAS it is deemed to be in the best interests of Airspur and 
the Stockholders that provisions be made for continuity and stability of 
policy for Airspur and, to that end, that the Group A Stockholders and 
the Group B Stockholders share equally in the management of Airspur and 
the control of its policy to the extent and upon the terms and conditions 
herein stated, end that the Group A Stockholders be restricted in their 
power to sell Group A Stock; 

NOW, ‘THEREFORE, in consideration of the’ premises and of the mutual 
covenants and agreements herein set forth, the parties hereby aguree as 
follows: 

1. (a) Unless the prior written consent of at least a najority 
of the shares of the Group E Stock held by Group B Stockholders who are 
&lso Notcholders at the time outstanding shall have been obtained by Airspur, 
the Stockholders shall vote whether directly or by written consent all the 
Shares of Common Stock owned or held by them against any proposal (i) to 
amend the Certificate of Incorporation of Airspur or the By-laws of Airspur; 
(ii) to sell, lease, convey or exchange all of the properties and assets 
of Airspur or to merge or consolidate Airspur into or with any other cor- 
poration; and (111) to approve or ratify any contract or act submitted 
for annroval by the Board of Directors of the Comany to the 
Shareholders of the: Company. 

(b) If the requisite number of Group B Stockholders who are 
lso Noteholders shall deem a stock split necessavy aa nrovided in 
Section 8.07 of the Purchase Agreement, the Stockholders shall 
vote all shares of Common Stock owned or held by them in favor of 


Such stock split. z 


QO — 


(c) At each annual meeting of stockholders of 
Airspur, (1) the Group A Stockholders shall have the rimht to 
nominate three of the directors (hereinafter called the 
"Group A Directors") to be elected at such meectinn, (11) a 
majority of the s!.ares of the Group B Stock held by Groun B 
Stockholders who are also Noteholders shall have the right to 
nominate three of the directors (herel. after called the "Group 
B Directors") to be elected at such meeting; and (i111) the 
Stockholders shall vote all shares of Common Stock owned or 
held by them in favor of the election of such six nominees. 

(d) If any vacancy shall occur on the Board between 

annual meetings of stockholders of Airsptr for any reason 
whatsoever and a special meeting of stockholders of Airsnur 
is called to elect a new director to replace such former 
director, then the following provisions shall apply: 

(4) Af the former director was a Group A Director, 
then the Groun A Stockholders shall have the rirht to 
nominate a successor director; and 

(44) Af the former director was a Group J Director, 
then a majority of the shares of the Group B held by the 
Group B Stockholders who are also Noteholders shall have 
the right to nominate a successor director. 

The Stockholders shall vote all shares of Common Stock owned 
or held by them in favor of the election of the successor 


director so nominated. 


2. Each Group A Stockholder hereby arrees not to 


UCASE AT CREASES A A ST eR TIE | MFRS 
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held by it or h‘{ as long as any of the nds are outstanding and 
unpaid in whole or in part unless such sale or transfer shall 
have been consented to in advance by a majority of the shares of 
Group B Stock held by the Group B Stockholders who are a so 
Noteholders. 

3. The Group B Stockholders who are also Noteholders 
shall have the right to purchi.se, in connection with any under- 
written public offering of shares of Common Stock of the Com- 
pany, sufficient of such shares as they may deem appropriate 
to avoid dilution of their interests in the Company. 

| 4. The Group A Stock and the Group B Stock shall 
net be sold, assigned, transferred, pledged, or otherwise 
disposed of, and shall not be transferred on the books of 
Airspur, nor, unless the Company shall have otherwise apreed 
(such agreement to be evidenced by a resolution adopted by 
the Board ef Directors), shall any shares of Common Stock of 
Airspur be issued or sold unless the assignee, transferee, 
purchaser, recipient or pledgee of such shares shall arree in 
writing to be bound by, and to comply with, all the then 
effective terms and provisions of this Agreement. The assignee, 
transferee or pledgee of Group A Stock or Groun B Stock for 
the purposes of this Agreement shall be deemed to be a Group A 
Stockholder or a Group B Stockholder, respectively, and any 
purchaser or recipient of newly issued shares of Common Stock 
shall, for purposes of this Agreement, be deemed to be a Group 
B Stockholder and each such assignee, transferee, pledree, 


purchaser and recipient shall also be deemed to be a Stockholder. 
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5. So long as this Agreement shall continue in 
effect, the following legend shall be conspicuously written, 
printed or stamped on the face of all certificates for shares 
of all Common Stock now or hereafter issued and outstanding 
and on the face of all certificates issued in substitution 
or exchange therefor or upon a transfer thereof: 

"NOTICE: The sale, assignment, transfer, pledge 

or other disposition of this Certificate and of the shares 
of stock represented thereby and, under certain circum- 
stances, the voting of such shares, are subject to the 
terms ana conditionr of a Purchase Agreement dated as of 
July 24, 1969 and an Agreement Among Stockholders dated as 
of July 24, 1969, as each are now in effect or as the same 
may have been supplemented and amended, among Airspur 
Corporation and the parties thereto to all the provisions 
of which Agreements the holder of this Certificate, by 

the acceptance hereof, assents. A copy of said Agreements, 
to which reference is hereby made, are on file at the 
office of Airspur." 

6. In the event of the invalidity of any part or 
provision of this Agreement, such invalidity shall not affect 
then enforceability of any other part or provision of this 
Agreement. 

7. For purposes of this Agreement, the following, 
present members of the Board shall be deemed to have been 
nominated by the Group A Stocknolders and elected by the 
Stockholders, and the following present members of the Board 


shall be deemed to have been nominated by the Group B Stock- 


holders and elected by the Stockholders: 


Group A Stockholders Group B Stockholders 
B. V. Brooks : Leonard Andrews 
Warren E. Kraemer Joe Benning, Jr. 


Jerry W. Ryan Richard Mersi:zer 


8. This Agreement shail terminate on the later of (i) the payment 
of all principal and interest due under the Notes or (ii) the expiration of 
three years from the date hereof. 

9. This Agreement shall be binding upon and shall inure to the 
benefit of the parties hereto, and to their executors, administrators, suc- 
cessors and assigns. | 

10. This Agreement may be executed simultancously in two or more 
counterparts, each of which shall be deemed an original, but all of which 
together shall constitute one and the same instrument. 

ll. This Agreement shall be governed by, and construed in accordance 
with, the laws of the State of Delaware. 

IN WITNESS WKEREOF, the parties hereto have executed this Arrcement 
as of the day and year first above written. 

AIRSPUR CORPORATION 


By ce ae FE - 


eae: 


Chairman of the _Board 


2 vod Fd "* 
PS b. rl ea, a 


Attest: 


Secretary 


Group A Stockholders: 


“— y 
AD. f. IS cove, a 
B. V. Brooks iii 
> a 
Po tt a6. we FP 
Brooks, Torrey & Scott 
4 
on dca Fg See . ae a 


Warren E. Kraemer Associates, Inc. 
Group B Stockholders: 


BANKERS TRUST COMPANY, 
as Trustee of various trust funds 


_ P. 80a O 


MERCANTILE COMMERCE COMPANY 


By 


anne 


THE VALUE LINE SPECIAL SITUATIONS 
FUND, INC. 


By 
CHEMICAL BANK, as Trustee of The 
Chemical Bank Hew York Trust Company 
Commingled Employee Benefit Special 
Fund 
By 

EECHMONT as Agent 

ey -< Za 


THE DIEBOL. (p “SECIINOLOGY VENTURE FUND, INC. 


By 


eee 


ONIO REAL PROPERTY, INC. 


By 


ee 


D. B. CLYNN & COMPA:.¥ 


{L.s.] 


od 


Kaymond £. Rowland 


se ae eS AGREEMENT is made the yee) day 


One thousand: nine hundred and sevent 


of Colney Street 


BETWEEN 


"the Vendor") acti 


of St. Mary Axe louse St. Nar 


by RICHARD NORMAN DAR 
Axe London, E.C.3. (hereinafter called “the Recciver") of the 


one part and AM NC. a Corporation organised 


and existing under the laws of the State of Delaware (hereinafLt 
called "the Purchaser") of the other part 

WHEREAS 
(1) In pursuance of an Agreement dated Fifteenth day of Augusi 
One thousand nine hundred and sixty nine between the Vendor an 
Handley Page Limited (a copy of which is exhibited hereto and 
marked "A'!) as amended by an Agreenent dated Seventeenth day o 
Octobex One thousand nine hundred and sixty nine made between 
Handley Page Limited Handley Page Aircraft and K.R. Cravens 
Corporation (a copy of which is exhibited hereto and marked "3! 
the latter sold its goodwill undertaking and certain assets to 
the Vendor 
(2) The Receiver was appointed Receiver and Manager of the 
Vendor on the Eleventh day of March One thousand nine hundred 
and seventy under a Debenture issued to the Mercantile Trust 
Company National Association of St. Louis Missouri United Stat 
of America 


R E ED as follows i:- 


i. THE Vendor hereby grants to the Purchaser an option to 


purchase the following assets on the terms and conditions 


hereinafter contained te 


FIRSTLY the goodwill and undertaking of the business 


of the Vendor relating to the II].P. 137 "Jetstreain" 
Aircraft with the exclusive right for the Purchaser to 
roprosont itself as carrying on the said business in 


continuation and in succession to the Vendor 


EXHIBIT 1 


pe ene - ° - 


en |S ee 


ee 


SECONDLY the designs drawings patents trade marks and 


trade names (if any) and the denfit of all research and 
development belonging to the Vendor and used by it in 
connection with the said business and all rights of actio 
in connection therewith respectively 

THIRDLY all right title and interest in the work-in-progr 
finished or partly finished goods and stock-in-trade and 
all jigs and tools owned by the Vendor and used in the 
said business (details of which are set out in the First 
Schedule hereto) 


FOURTHLY all right title and interest in the work-in- 


progress finished or partly finished goods and stock-in- 
trade and all jigs and tools owned by the Vendor and used 
in the said business (excepting the project known as the 
Jetstream 230 Project) The items fourthly described abov 
include the items more particularly described in the 
Second Schedule hereto 
2. THE option hereby granted may be exercised by notice in 
writing given by the Purchaser to tne Vendor and received by ¢% 
Vendor at any time on or before 22nd July 1970. Subject to 
ihe receipt by the Vendor of such notice exercising the option 


in manner aforesaid completion of the sale and purhease of the. 


ossets referred to in Clause 1 hereof shall take place on 29th 


¢ 
July 1970 or such earlier date as the Purchaser may specify 


being not less then 7 days after receipt of the said notice. 


36 THE consideration for the option hereby granted is the 


sum of Thirty Thousand pounds which sum shall be paid forthwiti 
on the signing hereof and sholl in no circumstances be 
returnable to the Purena: The consideration for the sale 
and purchase shall be. the sam of To hundred and seventy 
thousand pounds which shall be paid on completion 

4 


THz Receiver hereby declares that to the best of his 


knowledge and belief the Vendor has subject as disclosed in 
S J 


writing to the Purhcaser a good and marketable title free fro 


} ; 
allliens charges and encu: »rances (other than the potential 
‘ 


eee «ee eeu ewewa ar ar 
Oe NS seen 
a 


claim for Customs Duty arising under the General 5 rf : 
Ty, 


Duty free Importations mentioned jn .Clause § below) to the 4 
assets listed ‘in the First and Second Schedules but the C3 
~ 


Receiver gives no warranty to that effect and the Receiver ' 


o 


shall not be pexsonally liable in the event of the Vendor's 


title to any such assets proving to be defective nor any 

warranty as to the merchantability or fitness for any particula 
. 

assets hereby agreed to be sold. The 


purpose of any of the 


Receiver agrees to use his best endeavours to procure any 


consents of third parties which may be required to cnable the 
Purchaser to take delivery of the assets referred to in Clause 
4 hereof and assist the Purchaser so far as possible (but at 
the expense of the Purhcaser) in acquiring any rights or asset: 
relating to the H.P.137 "Jetstrean" Aircraft which may be 
owned ty or vested in any third party It is expressly agreed 
and understood that any assets sold by the Vendor to Hawher 
Siddeley Aviation Limited pursuant to an Agreement dated tie 
Fifteenth day of April One thousand nine hundred and seventy 
(a copy of which has been supplied to the Purchaser) and any 
assets comprised in the said Jetstream 230 Project are 
excluded from the sale and purchase to be made pursuant to 
any exercise of the option herein contained 


in the 


ta 
QO 
- 
a 


5. 50 far as the various aircraft and other ass 
Second Schedule are concerned it is hereby agreed and 
understood that these or part of them may be the property 
or may be subject to licus or claims of third parties in 
addition tc those disclosed in writing to the Purchaser 
pursuant to Clause hk hereof and it is further agreed that the 
Neceiver shall 1.2 entitlec i@ assets listed in 
the Second Schedule’ at any time before completion in such 
manner as he shall in his absolute discretion think fit 


wrovided that any costs and expenses ol wnatsocver hnacure 
s ° ° - 


incurred by the Receiver in so dealing with said assets shall 


be added to the purchase price and any proceeds (excluding 


{ 
{ 
| 
| 
! 
| 
! 
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any benefit receivee by The Vendor as a result of reduction 


duty) arising from any disposal of 


° 
ui 


in liability for cus 


any of the said assets shall be deducted fron the purchase 


price.sithout prejudice to Receiver's absolute discretion to 


deal witii the soid assets the Receiver undertakes that he will 


whenever possible inform the Purchase~ or its agent of any 


action he proposes to take pursuant to this clause before 


such action. ‘The Receiver may deal with any of the 


assets listed in the First Schedule on the same basis as those 


1 Schedule with the consent of the Purchase 


6. THE Purchaser shall be entitled to take possession of 


the assets subject to the option herein contained forthwith 


upon completion and the Receiver shall then permit the 
Purchaser's representatives employees and agents to enter upon 


dlett Acrodrome 


the premiscs occupied by the Vendor at Ra 


Hertfordshire for that purpose subject to the supervision or 


the Receiver Tire Receiver undertakes to use his best 


endeavours to assist the Purchaser in obtaining any licence 


required by the Pui chaser to occupy part of the premises at 


Radlett Acrodrome 


hereby undertakes that it will procure 


C3 


Purchaser 


7. T 


7 
the release forthwith on completion by the Conmissioners of 


Customs and Excise of the Vendor and Barclays Bank Limited 


from the General Bond for Duty Free Tmpertations dated the 


Twenty sixth day of September One thousand nine hundred 


and sixty nine given jointly and severally by the Vendor 


and Barclays Bank Lirrited to the said Cowmissioners in the 


suin of Two hundred anc fifty thousand pounds and the 


substitution therefore of a new Bond entered into by the 
Purchaser with the said Comnissioners in at least an 
equivalent sin 

8. VUE Purchaser shall pay all stamp duties in xvelation 


——— 


to this 4° reement 


Re ES FR Re eee EE aR sa er a acne 


me 


9. TITS Acreement shall be goverened by and construed 


o re 


accordance with the laws of England 


AS WIv NES S tine hands of the parties hereto 


the day and year first above written 


© 


PART A = 


PART B - 


A. 


1. 


to 


referred 


JETSTREAM AIRCRAFT 


Owned by Handley Page Aircraft 


‘ 


SPARES 


Office 94 


BILTON OFFICES AND HANGAR 


Instruments and P.A. items. Bonded Stores 


Status. 


Office 95 


Avionics, 


Manager's Office - far end of Hangar 


ferry kit spares and instruments. 


Construction British ea Production “Mex. Or 
No. Recistration $f No. ' woeries 
| Mark 
| 198 (Prototype) G-ATXH P.P.1 2 () 
199 (Prototype) G-ATXI P.P.2 | 3M \y 
' 200-(Rrototype) G-ATXJ——-————P. P« 4 t LY / 
258 (Prototype) G-AWBR P.P.6 3M iy 
211 (Development) G-AXFV 10 41 
| 222 G-AXUI 22 1 
; 20 C.10A/3M(Test 
| Airframe) 
| 2h5 G-AXUM ma 
| 286 G-AXUN ks 
| 94g G-AXUO 46 
: 249 G-8-14 48 
i 951" G-AXUP 4g” 
: 259 a 50 
264 | 32 
| 262 3 
: ; 6263 54 
; 264 56 
| 265 “ 57 
| 266 58 
eo 60 
Test Aircraft in Test House 


ee ) Oo. ibe rk 


| P. 87a 
t 
| h. Main Shop Area $ : 
H a) Semi-arsemblec aircraft (standing on leased 
trolleys etc.) ; 
b) Racks of B.O. and P.A. items ; 
c) W.I-.P. on benches Pair } 
d) A.G.S- items in racks and cupboards to be ’ 
consolidated and stacked 
e) Part finished items on racks 
‘i f) Jetstream W.I.P. stores 
! g) Jigs. 
i 
B. MAIN CORK HANGAR (Colney Street) 


p re Herald Product 


a) Jetstream Product Support Stores. 


2. Bay 16 & 17 


b) Jetstream manufactured W.I.P. stores 


3.  >ain Hangar Area 


a) Wiring loom area - W.I.P. 
b) Tailplane area - W-1I.P. (also jigs and Leased 


j 
} 
; 
} 
| 
if 
| 
t 
| trolley) 
| 
| 


Om Cer Se eee 
ee ee 
re 


c) Ground Equipment e.g.Jacks supporting aircraft. 


' 
‘ ~ 
' 
f C. A. HANGAR 
j BT i al 
4. Central Bond Stores & Quarantine Area | 
a) High value P.A. items 
b) High value B.O. items { 
c).A.G.S. Stores 
2. Pre Selection Stores 
a) Manufactured components - Twelve cabin 
pressure gauges ' 
i 
{ 3. Bloomingdale Shon ha 


a) Imported items e.g. de-icers. 


4. Tool Stores 


a) Jetstream special tools 


~~ bi 


D. PARK STREET ; 
{ | 
' 
t 4. Test House - Test Tank with aircraft, 


ALE RR 
(experimental cooling rig? ownership) 


2. Hangar 
a) Jetstream stores - P.A. items, including 
engines 
b) High value items 
c) Mk.3 manufactured items on mezzanine floor 


eran ns = 


' 
i 
| 
| 3. Aircraft scrapped Fusclages 
| a) Two fuselages - Mk.1 and Mk. 3 


—— ae eee ee ewe eee or 


eae2UGrCe we ywv 


o ey - =." -:- og: A 
Ge PUuc . saree avewe wal (coax OL a#e 
I 


Pe Various propellers, AZ 144 ond Ai6 Engino 
G. OTSE WrTtS 


Havtigaz) 


nt Exrort Packing Sarvices Limitod 


2. Jics and Sp2cific procuctin aids in Bi and 


>, - wate Pe mee 
Main Cosi sagas 


TEE SECOND SCHEDULE above referred tS 
pret bh Aircrsft 
Construction British IW. oF 
No. Registration Sories 
rom Maric ee 
243 G~-2-13 1 
200 (Prototype) G-ATXJ (Production 
munver P.P.4) 4. 
201 G-ATXK 7" i 
203 G-AXER 1 
23% c-5-i11L i 
aot G~ LAL i 
267 G-AXEL 1 
oSA.T. birereft nos connote 
219 3M 
226 z 314 
2258 3H 
232 . gu 
4 


yares hold at Loudon Airport 


5 
Spares helé at Field Aiveraft Borvicos 


Bre 


ey, c. | os 
P. 89a : 
3. Forry hits hele by I.J-C. in U.S-A.- 
ib. | 6OUU SALT. Sparcs at Cxpert Packing Services 
Vv. é- 
5. VUS.r-- £ 275 3 - Ei Sh hanger ociiess 
6. Sede Fe Propecsers 226 Garrett Engines 
7. Propellers av acres © Sussex-Aviatién Linitec: 
8. Propellers eX. saores 
9. Spares etc. 4% C.5.5. Aviation 
. 
10. Spares heisc by I.J.0. oF other parties in 
U.S.A. or Canada 
41. Ferry Kits loc ated on aircraft in the U.S.A- 
or Canada 
42. Engines at 2.3.7.5. in Frence. 
12, Mowtorvail Crine = Bl Barngeee 
14. Halz-interest in test tank. 
SIGNED by the said RiCH’.2D 
NORMAN DARBEY LANGDON tn the’ 
presence ori~ 
} ° Pana ee 
danltin Tema 
Ol: pee 
//, q Jew “De 
- ‘ 
f te 
on ch a C62 
‘2 
Cie arty - 
, SIGN) by ) 
Lor {18 ¢ Zekett o> = RICA ) 
JETSPRATYA LC. pn the aresence) 
ofs~ Re j 
ra V ( 
\ | \e Dy wt 
\ . ~ ™ 4 
OALCAMm * C7, 
- . 
Wome 
p> 
ORO 


ete 90a a = 
- IA -Zsa ‘Kev. Nov ») ° e 
st. Sot: . Ditatetes ; " 
United States District Curl +**? a 
™ 
Pernt rE 
Southern District of New York 
In the matter of 
Airspur Corporation a/k/a 
Airspur New York, 
Bankrupt 
(Important—Insert name of bankrupt or debtor above) 
PROOF OF CLAIM IN BANKRUPTCY 
J. R. Tipton of No 710 Orarge \ Streete 
Name of Person Signing Itclow [ \ - 
in. Ashland County of Ashland . State of \ Chio Zip Code 44805 _ | says: 
1. (a) IF CLAIMANT IS AN INDIVIDUAL, check herd the claimant herein. 
(vy) IF CLAIMANT IS A PARTNERSHIP, check herd 
That he is a member of . side euloranatah = ~ ace” :rtner i mposed 
& ; \ { \y Name) \) 
of the undersigned, and ‘a a ; \ ph Sara a heeieriins 
Ohaas ‘ t---------f L Stateof.....-1.- \ , and carrying on 
ity ! } 
business at No._--- P. o Rare ak CES I it eS is aii 
| | (City) 
State of ; oh ae ahs 
(c) IF CLAIMANT IS A CORPORATION. check here X___and complete secjion (c). 
That the undersigned is;the Vice President ef Ohio Real Property, Inc. 
a corporation organized under the laws of the State of Ohio ee Bacay a 
carrying on business at No, 710 Orange ____ Street, in pT” ee 
State of Ohio nese , and is duly authorized to make this proof of claim on 
its behalf. ‘ 
(d) IF MADE BY AGENT OR AT TORN EY, check here and complete section (d). 
That the undersigned is the agent or attorney WE cass ‘s a ER 
Cred rr’ 
OT ED rere bs eta ala Street, in Rt k SNS RES ER BIR 
State of = nciwicmaahien te - that he is duly authorized by the creditor named 
above to make this proof of claim in his behalf: that said proof cannot be made by 
the above-named creditor in person because __._--- wae ee ‘ ‘ nndcmachiaaeoae 


That the above-named bankrupt XRXRARAF was, at the time of the filing of the peti- 


9 
tion herein, and still is, justly and truly indebted ZHX#2KS) to the claimant in 
the sum of (continued on- page 2_hereo)ias 
3. That the considerstion of this debt (or liability) is as follows:_____....--. ------------ 
“continued on page =z i. + ited Ox Setar seus 
4 That no part of the debt 4HKRHKX) has been paid ‘xx __. bh decane 
5 That there are no set-offs or counterclaims to the debt IPT Cbs +0...) 
6. That claimant does not hold, and has not had or received, any security for the debt 
XMXKKMAAN, nor has any person by the claimant's order or knowledge or belief 
had or received an} security for the debt Xuxkxtxkyx for the claimant's use BR6PR 
1 [If the debt or liability is founded upon an instrument of writing.] That the instru- 
ment upon which the debt OMXKNXKH) is founded is attached hereto XS XaMxKRX 
UXRMYKMKAXKMKK HAKAKKKXKNE CM RKKK X KM KKH RK XK due as set forth 
8. IZKXKXKRKRKKMAGKKK KKAKKKAKAKEXARKR That the id debt was #MKMHXMX. Hn 2 Pam 
MXR NSEKKARANN AKAN KAA AK HK MAN ADK IK KAMA MAAK KK RAHA KA AH HKALE ragr- 
eats KM SEX IK KKK ARS KAN RIL AHS MAHAN AKAN KAN HGH KAR I aph - 
XMRMKXHOMMXNXHKXEXKX that the said debt is evidenced by a note, or otner negotiabove; 
able instrument, which is attached heretoxX and that no judgment has been rendered 
thereon,.osmagmt ____.__---------------------------- apie 
(UNSECURED ) [ 114 750 ; l ay ees . 
: ; : , us interest as 
9. This claim ‘3 filed as ard¥XMMXM ) CLAIM. > 1 4 : *P -- d 
GeMKRMX ) Total Amount Chimat  praye 
Dated at AShland, Ohio | . 2 eee ot ee ee. 


(J.R. Tipton) 


na r signing this claims 


Signed ------7,-4+ ead, 
= a 


NOTE: Failure t mnlete all noeexeary parts of this form may result in disal vale 
PENALTY FOR PRESENTING PRAUDULENT CLAIM—Fine of not more than $5,000 or imprisonment for not more 
than five years or both—Title I, U.S.C., See. 152 

(When Signed Mail this Proof of Claim to Referee in Bankruptey) 


FP) MI— 11-768 SOOM. 4170 
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—_— 


In 


Page 2 
9la 


the matter of ( 
( In Bankrup: 
Airspur Corporation a/k/a ( 
Airspur New York, ( No. 70-B-577 
( 


Bankrupt ( 


(continued) C ndred Fourteen T.iousand Seven Hundred 
Fifty Dollars $114,750), consisting of One Hundred 
Twelve Thousane Five Hundred Dollars ($112,500) in 
principal amount and Two Thousand Two Hundred Fifty 
Dollars ($2,250) interest due and payable on July l, 
1970, plus interest from and after July 1, 1970 

until paid. 


(continued) the sum of One Hundred Twelve Thousand Five 
Hundred Dollars ($112,500) paid to the ‘ d.ve-named 
bankrupt by check of Ohio Real Property, Inc., dated 
April 17, 1969, for Note No. 7 of the $3,759,000 

issue of Five Year, Eight Percent Notes of said 
bankrupt due July 24, 1974, which note is in the 
principal amount of One Hundred Twelve Thousand 

Five Hundred Dollars ($112,500). Pursuant to the 

terms of the Purchase Agreement dated as of July 24, 
1969, providing for the issuance of said notes, Bankers 
Trust Company and Chemical Bank declared the entire 
principal amount of all of said notes t» be due and 
payable on September 24, 1970. Said declaration was 
separately addressed aid delivered to each of the 
above-named bankrupt and Jerome Lipper, Esq., as Trustee 
Of said bankrupt. Bankers Trust Company has filed 

a copy of the said Purchase Agreement with its Proof 

of Claim in this cause, as Trustee of various trust funds, 
respect of $1,875,000 in principal amount of , 

the aforesaid notes, and said Agreement is hereby 
incorporated herein by this reference. 


in 


‘AIRSPUR CORPORATION? 


New York, New York “hs 


FIVE YEAR, EIGHT PER CENi NOTE 


“9 


DUE_as1y 24, 1974 


IRSPUR CORPORATION, a corporation organized ar isting under the laws of the State of 
an (herein called the “Corporation™) for value received h..eby promises to pay to 


EAL. PROPERTY... PUR Be aidocecncinn sessssseveee OF his registered i 

date hereof (unless before that ds te this note shal all have been called for redemp- j 
f the fF it of the redemption price hereof) the principal sum of 
»FIVE HUNDDOL LAR 2S ($112, £00 + ) with interest thereon 
rate of eight per cent (8%) per annum payable at the office of the 

York in quarterly installments on the first day of January, the first day j 

fir of October following the date hereof I 


f July and t d2) 
thorized issue of f.ve year eight per cent notes of the Corporation limited 
Three Million Seven Hundred and Fifty Thousand Dollars 

nor cxccpt us to denomination. 4 

f this issue rank equally and ratably without priority of any of said notes over 

ty in time of the issue or negotiation thereof or otherwise 

sent or otherwise than by surrender hereof for cancel- 

+ name of the transferee and the registration of 

for that purpose at its principal office in the j 

cing at any time and from time to time to make i 

payee and to issue new notes of similar tenor in 


1ount of 


Vin 


f the ther unpai id p princi pal hereon. : i 
y time prior to maturity by the Corporation at its option as a whole fl 
1 at least thirty (30) days notice at the principal amount thereof 

{ ,ur redemption. Such notice to be by mail and to be addressed 
hereof at the address as indicate ed in the books of the Corporation. If this note shall be 

called for redemption and payment of re sdenaption price shall be duly provided by the Corpora- 

tion, interest shall cease to accrue hereon from and after the date for redemption fixed in the notice 

thercof. - I 
ay any dividends upon any share of stock of the Corporation, unless 

the date of the payment of any dividend on the notes of this issue 


to the holder t 


oblization of the Corporation only and no recourse shal! be had for 

is note or the interest hereon, against any present, past or future j 
r director of tf yrporation, either directly or indirectly through the Corpora- 
tion by virtue of any statute or the enforcement of any assessment of otherwise; all such liability 


of said stockholders, directors and officers, as such, being released by the registered owner hereof 
by the acceptance of this note and as part of the consideration of the issue hereof. 


The sale or transfer IN WITNESS WHEREOF, AIRSPUR CORPORATION, New York, 
of this Note is sub- New York, has caused its corporate scal to be affixed hereto, attested 


ary and thgse presents to be signed in 


ject to the provisionSy iis secretary or assistant secret 


= < Fec al >cur C rmar 

Tae di geer gee ape ai, its name yy its president or seneerBa as of the ....445R.e 2 
eobar orig pe Pe. eae 1969 

-ndggele and to the ; 

ter of 3 Purchase AIRSPUR CORPORATION 

1 Agreement dated as of : 

July 24, 1969 among Fe 
Airspur Corporation WKB Chairman 


and certain Purchasers)... 
identified therein. 
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Fo: | FOR VALUE RECEIVED, I/We hereby sell, assigned and transfer ttt Orscceccccscvses csesceesssdcavneeraece 
4 

es 


Srecosescesceesoonseseesseqcoeecooess sscoseceees gee - vetoes coveeeecsees sreceabsosneinoessenssetentes seeceoeencoessooeeteseossessoe sesceneeers clitorney' 
to transfer the said Note on the Books of the within named Corporation with full power of 


4 
i substitution In the premises. 

i TR: cansecesacitistantanienaes quviccegan, BDesiticen 
| 


In presence 


OHIO REAL PROPERTY, INC. 
7160 Orange Street 


Ashland, Ohio 44805 
March 1, 1971 


Honorable Roy Babitt 
Referee In Bankruptcy 
Room 237 

United States Court House 
Foley Square 

New York, New York 10007 


In the matter of Airspur Corporation 
.In Bankruptcy No. 70-B-577 Jo 


Dear Sir: 


Enclosed for filing is the Proof of Claim of Ohio Real Property, 
Inc. in the above-captioned matter. 


You are hereby requested that all notices to which Ohio 
Real Property, Inc. may be entitled be addressed to it 
in care of its counsel, Stolar, Heitzmann & Eder, 515 Olive 
Street, Suite 1700, St. Louis, Missouri 63101, Attention: 
John W. Walbran (Telephone: Area Code 314, 231-2800). 


A copy of Note No. 7 of the $3,750,000 issue of Five 
Year, Eight Percent Notes of Airspur Corporation upon which 
the claim of Ohio Real Property, Inc. is founded is enclosed 
with the Proof of Claim and the original of said note which 
is filed therewith. Upon allowance of the claim, permission 
to withdraw the original «f the said note is hereby 
requested, and, upon the granting thereof, the 
return of said criginal note in the enclosed, self- 
addressed, stamped envelope 1s respectfully requested. 


Very truly yours, 
OHIO REAL PROPERTY, INC. 
al 
aay er” ge . 
LHe O plan, bie Fees 


By ee 
ipton 


fs: R. 


P. 95a 


“0 


TAT MNISTRICT COURT 


I 5 ES } 
SOUTHERN DESTRICT OF NEW YORK In Bankruptcy 
ee ee ee ee NC. 70 B 577 


Airspur Corporation a/k/a APR 5 
Airspur New York 


~~ 
CO 
“J 
> 


Rankrupt 
RXXKXK : ROY BaRite 


m ria 
gle". “= ih 


T9: Ohio Real Property 
710 Orange Street, Ashland, Ohio 44805 


Pursuant te General rder 21, subd. 3 ef the General 


Fetters 


Orders of the Supreme Court ef the United States, in Bankruptcy, 
I hereby advise you that there has been filed in this cffice 
an assignment to L.J.Rauth, as trustee,c/o Howard Lutz,Lutz & 
Oxley,Esqs.,100 W. Main St, Ashland, Ohio 44805 
> of the claim ©2 Ohio Real Propexty 
azainst Airspur Corporation 
in the sum of $114,750.00 , (Cl. i 229 ») 
plus interest dy srha 
If no orjectirnns are entered by yeu cn or berore 


t 2 20thda of April 319 72 +, I shall make an exder 


s' Srogatin= L.J.Rauth Arya 


fork, NEW 


April 5, 1972 


Referee in oe 


United States Ceurt Heuse 


Felev Square, New York,N.Y. 


he assicnee herein, p.3. Rauth 


is hereby subrevated te the rights 


¢ } eir Rlsimant “ex7e4 . 
of the assigner-cleimant rerein; onio Real Property 


4 aim Na "e mA BDI ° 4 
to claim No. 229 in tne sum of $ 114,750.00 plus interest 


a mtd 


DATED: NEW YORM, NEW YORK 


April 24% 1972 | 


* / 


P. 96a : i L E 
CONFIRMATION OF ASSIGNMENT 2 ae 
WHEREAS, on May 14, 1971, the stockholéers of Ohio Real RUY BAGITT 
Property, Inc., an Ohio corporation (the "Company"), elected FREE IN BANKRU 
to dissolve and completely liquidate the Company, and adopted 


a Plan Of Dissolution And Complete Liquidation Of The Company 
(the "Plan"); and 


WHEREAS, pursuant to the Plan, the Company sold all of its 
assets, excepting only cash accounts and other receivables, 
claims for tax refunds and certain securities of Airspur 
Corporation; and 


WHEREAS, the Company has distributed to its stockholders, 
in cash, all or substantially all of the proceeds of the sale 
of its assets, and will so distribute the balance, if any, 
thereof, on April 28, 1972; and 


WHEREAS, in order to effect and assure the corplete liquidation 
of the Company on or before April 28, 1972, the Company assigned, 
transferred, set over, conveyed and confirmed unto L. J. Rauth, 
as Trustee, and his successors in trust, under a certain Trust 
Agreement dated December 27, 1971, all claims and interests of 
the Company arising out of or resulting from the following 
securities of Airspur Corporation, a Delaware corporation, 
adjudicated bankrupt, in Cause No. 70-B-577, U.S.D.C., S.D.N.Y., 
and all claims and interests of the Company arising out of 
or resulting therefrom, to wit: (i) 3,750 shares of $.10 par 
value Common Stock, represented by Certificate No’ 11, for 
which the Company paid to Airspur Corporation the sum of $37,500 
in cash (the "Stock"); and (ii) a Five Year, Eight Per Cent 
Note Due July 24, 1974, represented by Certificate No. 7, in 
the principal amount of $112,500, for which the Company paid 
to Pi: spur Corporation the sum cf $112,500 in cash (the "Note"), 

which Stock, Note, claims and interests the Company has been 

_ informed and has reason to believe are worthless but which 

jv the. Company deems it inappropriate to abandon during the pendency 
of the aforesaid proceedings; 


NOW, THEREFORE, in consideration of the premises, the 
Company hereby assions, transfers, sets over, conveys and confirms 
unto the aforementioned Trustee, L. J. Rauth, hereby ratifying its 
prior assignment, transfer, setting over, conveyance and confirmation 
unto the said Trustee of, the Stock and the Note, and all claims 
and interest of the Company arising: out of or resulting therefrom, 
including but not limited to the claim filed by the Company 
in respect of the Note in the aforesaid bankruptcy proceedings 
on or about March 3, 1971, a copy of which claim is attached 
hereto, subject, as to the Note, however, ‘0 the terms of the 
legend affixed to the face of the Note if and to the extent 
applicable in respect of the aforementioned claim filed by 
the Company in r-spect of the Note in the aforesaid bankruptcy 
proceedings as aforesaid, and subject as to the Stock to the 
Notice affixed on the reverse side of the Certificate representing 
the same, being Certificate No. ll. 


TO HAVE AND TO HOLD the Stock and the Note, and all claims 
and interests of the Company arising out of or resulting therefrom, 
unto the aforesai:| Trustee, his successors and assigns forever. 


IN WITNESS WHEREOF, Ohio Real Property, Inc. has caused these 
presents to be executed and attested by its undersigned officers 
hereunto duly authorized this day of ’ 
1972. 


OHIO REAL PROPERTY, INC. 


(No Seal) ee i on 
_. je ICC Coaabrw A ! 
attest: /,Y/ af <ce-— Presiaent 


T\SA\4 . -- 
MS a7 fi F “P ‘ 


Le Je Rauth, Secretary F 
STATE OF OHIO ) 
) ss 
COUNTY OF ASHLAND ) 
: fe ; fy iF ep 
On this AY — day or fl bath, , 1972, before me appeared 
AS Crake og to ae personally known, who being by me duly sworn 
did say that he is a :-.,-_ president of Ohio Real Property, Inc., 


a corporation of the State of Ohio, and that the foregoing 
instrument was signed and sealed on behalf of said Corporation 
by authority of its Board of Directors, and said 4 @ “:7) >! 
acknowledged said instrument to be the free act and deed of sai 
Corporation. 


IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed 
my official seal in the County and State aforesaid, the day and 


year first above eas 


(re -~L.— 


Yotary P LC JENNROSS, Meter Peete ote 
oJ My Commission bei. 2: ef 4 


My commission expires: 


, 


In the matter of 


= 4 Y t 
; - =. 
f P. 98a - Pees | 


Sf” cies, Naw, Phang 9) , ' 


YUuiied Dicies Desitrut Court 


FoR Tl 
Southern District o: New York 


' 
Airspur Corporation a/k/a 1 In Bankruptcy 
Airspur New York, 
No, 70: 32577 
Bankrupt ar) kee ey ee 
(Important—Insert nome of bankrupt or debtor above, 
PROOF > CLAIM IN BANKRUPTCY 
ee es hr ae et Die. yi C Tes. _ eee CT ee aes ee ; 
«Neme of Person Sucning liclows 
in.-AShiand _____., County of Ashland ___, State of__- _Ohio____ Zip Code.- 44805 ___ says: 
Cus 
1. (a) IF CLAIMANT IS AN INDIVIDUAL, cheek here.----.: : That he is the claimant herein j 
(b) IF CLAIMANT IS A PARTNE RSHIP, check here._ _and complete section (b). 
That he is a member of ----------------------------- eeate , a copartnership, composed 
(Partnership Name 
i Shin (sereienied Gi se oe hs caer naan onsaeanreueiaaninenasuee 
Obs cdacanvccunancnekyeiuesiieawain REA C8 on cad inn aceemanonioeeges , and carrying on 
City 
Busia: BU NG... n ices donee een escsimeseeuneses Biseet i oc cc cbc cast iesedecness 
(City) 
inte: ORs soe A csciae eatemnnes 
(c) IF CLAIMANT Is A CORPORATION. check re. X__ and comnlete section (c). 
That the undersigned is the Vice Presi de? eee of Ohio, ‘Real Property, Inc. j 
4 - senee aaa Ohio (Corpe rate Name; 
a corporation orgar:7°7 under the laws of the Cistt Gf. Foo acccceutwaSawnadanduus , and 
carrying on business at xo. 710 Orange Ne east Street, in. ASHland 
Ohio : : : 1City? : 
State of :< 2-2-2. ase _. aud is duly authorized to make this proof of claim on 
its behalf. 
(d) IF MADE BY * £21 OR ATTORNEY, check here.._--- and complete section (d). 
That the undersigned is the agent or attorney of____...----------------=---------------- 
F (Creditor) H 
Or At | IRM baleen et Sr) ge eae Teo) eo Rees Sh | Raa epee erlhe bt ae ESS ce eens ’ 
(City? 
State 6f......5 Lskaalwesis shaban : that he is duly authorized by the creditor named ! 


above to make this proof of claim in his behalf; that said proof cannot be made by 
the above-namca creditor i: »erson because 


to 


That the above-named ikrupt XRKRRXBNAX was, at the t time of the filing of the , >ti- 
tien herein, and still is, justly and truly indebted SHXXKX to the claimant in 
the sum of (continued - on. page 2_hereuf)lavs 

3. That the censideration of this debt (or liability) is as follows:___..........-.--------- 


(éontinued ~: ~ge 2 hereof) 


rksiirx) has been paid. xxx 


stvevire 


6. That claimant does not hold, and has not had or received, any security for the debt 
XXXKNRKKH, nor has any person by the claimant's order or knowledge or belief 
had or received any security for the debt Xxxkx%xk%2 for the claimant’s uso SK¥PK 


n an instrument of writing.) That the instru- 
“£%X) is founded is attached heretox#ex%xXxix { 
aL UR eth due as set forth | 
ANKX That the said debt was KUHRxaxw 11 pea: 
XKXXRKXRAKAXKX? XXXKXKKNE MXDMICHX MEX MM KAKNKEKKXXXXXXXXXAXXKXX FAagr 
KUL M EX MANRKNK NAM NXK MAKIKK AS RAN VAS AKXK KAA NRK AKMNK AK K AHA PORT aph | 
NKHMNKRRMKUARAAXKH that the said debt is evidenced by a note, or other negotiAbove;: 
able instrumert, which is attached heretoX%& and that no judgment has been rendered 
thereon, xx 


% (If the debt or liability 
ment upon which the ¢ 
RKML KHUN XRA ARIA RALARUHY 
8. [SKXMKMRRKAMUKXMUK 


Totel Amount Clima prayed | 


ant ware 
»R. Tipton) __ 


heer or parince saemine thie eleum 


| ,114,750,plus interest as’ 


as arMSX2X2 
(X¥XKNR 
Dated <¢ ..ASHland, Ohio~ 


9. This claim is filed 


-_-> 


NOTE: Failure to ¢ Weesen part thi« In disallow ance 
PENALTY FOR PRKESI NTING PEACHE LES T CLAIM—F ne of not more than $5,000 or imprisonment for not more 
than five years or Wuth—Tithke Is, USO, Se $2 

ra hen Signed Mail this Proof of Claim. io Referee in Bankruptcy) 


7) Si—tt 7 68 Seem. 4178 


oad . re 


nema ale 


— 


Rok 


i’ ’. 99a ti. » 


Page 2 ‘ 


Proof Of Claim In Bankruptcy 


In the matter of ( 
( In sankruptcy 
Airspur Corporation a/k/a 


Airspur New York, NO, 70-B-577 


Ct ee a 


Bankrupt 


nN 
€ 


(continued) One Hundred Fourteen Thousand Seven Hundred 
Fifty Dollars ($114,750), consisting of One Hundred 
Twelve Thousand Five Kundred Dollars ($112,500) ia 
principal amount and Two Thousand Two Hundred Pifty 
Dollars ($2,250) inte~7st due and payable on July 1, 
1970, plus interest from and after July 1, 1970 

until paid. 


36 (continued) the sum of One  'undred Twelve Thousand Five 
Hundred Dollars ($112,500) p.id to the ‘avove-named 
bankrupt by check of Ohio Re.:l Property, Inc., dated 
April. 17, 1969, for Note Nc. 7 of the $3,750,000 
issue of Five Year, Eicht Percent Notes of said 
bankrupt due July 24, 1974, which note is in the 
principal amount of One Hundred Twelve Thousand 
Five Hundred Dollars ($112,500). Pursuant to the 
terms of the Purchase Agreement dated as of July 24, 
1969, providing for the issuance of said notes, Bankers 
Trust Company and Chemical Bank declared the entire 
principal amount of all of said notes to be due and 
payable on September 24, 1970. Saia declaration was 
separately addressed and delivered to each of the 
above-named bankrupt and Jerome Lipper, Esq., as Trustee 
of said bankrupt. Bankers Trust Company has filed 
a copy of the said Purchase Agreement with itc Proof 
of Claim in this cause, as Trustee of various trust funds, in 
respect of $1,875,000 in principal amount of 
the aforesaid notes, and said Agreement is hereby 
incorporated herein by this reference. 


AIRSPUR CORPORATION 


New York, New York 


FIVE YEAR, EIGHT PER CENT NOTE 


DUE_suty 24, 1974 


AIRSPUR CORPORATION, a corporation organized and existing under the laws of the State of 
Nelaware (herein called the “Corporation”) for value received hereby promises to pay to 


OHIO... REAL ERORTEXE. BAB sconce vessusseeeee OF his registered 
assigns five years from date hiecreot (unless before that date this 1 note : shall have been called for redemp- 
tion and provision made for he payment of the redemption price hereof) the principal s of 

ONE HUNDR. TWELVE THOUS LFIVE HUNDDOLLARS ($112,500. ) with interest thereon 
from the date of issue at the rate of eight per cent (8%) per annum payable at the office of the 
Corporation, New York, New York in quarterly: installments on the first day of January, the first day 
of April, the first day of July and the tirst day of October following the date hereof. 

This note is one of an authorized issuc of five year eight per cent notes of the Corporation limited 
to the aggregate princ:pal ar it of Three Million Seven Hundred and Fifty Thousand Dollars 
($3,750,000), 21! of li enor except 2s to dencminaiion. 

All of the notes of this issue rank equally and ratably without priority of any of said notes over 
any others by reason of date or priority in time of the issue or negotiation thereof or otherwise 

This note is not transferable by endorsement o: otherwise than by surrender hereof for cancel- 
lation and the issue of a new note of like tenor in tre name of the transferee and the registration of 
the transfer upon the books kept by the Corporation for that purpose at its principal office in the 
City and State of New York: the Company hereby agrecing at any time and from time to time to make 
transfers of this nute as directed by the above named payee and to issue new notes of similar tenor in 
the aggregate principal amount of the then unpaid principal hereon 

This note is redeemable at any time prior to maturity by the Corporation at its option as a whole 
or from timé to time in part upon at least thirty (30) days notice at the principal amount 1 . eof 
plus accrued interest to the date fixed for redemption. Such notice to b» by mail and to be adc. ssed 
to the holder thereof at the address as indicated in the books of the Corporation. If this note shall be 
called for redemption and payment of the redemption price shall be duly provided by the Corpora- 
tion, ‘terest shall cease to accrue hiereon from and after the date for sedemption fixed in the notice 
thereof. - 

The Corporation will not pay any dividends upon any share of stock of the Corporation, unless 
all interest due on or prior to the date of the payment of any dividend on the notes of this issue 
shall have been or be paid in full 

This note is the corporate obligation of the Corporation only and no recouzse shall be had for 
the payment of the principal of tis note or the interest hereon, against any present, past or future 
st. ckholder, officer or director of the Corporation, either directly or indirectly through the Corpora- 
tion by virtue of any statute of the enforcement of any assessment or otherwise, all such liability 
of said stockholders, directors and officers. as such. being released by the registered owner hereof 
by the acceptance of this note and as purt of the consideration of the issue Fereof 


e sale or transfer |N WITNESS WHEREOF, AIRSPUR CORPORATION, New York, 
this Note is sub- New York, has caused its corporate seal to be affived hereto, attested 
“= to the provisiong, 
“se Federal Securi-,. 
fe “Ret of 1333, as 
“ie3, and to the 
a Purchase 


“nt dated as of 
“*, 1969 among 


Corporation 


‘ 


{s secretary of assistant secretary and these presents to be signed im 


Chairm 
Char 


name by its president or yy RATA i all as of the ....24th 
day of JULY ccc, 1969 
AIRSPUR CORPORATION 


’ 
net 
a5 


5" "remtaax Chairman. 


Ride vi, IE CHa SETS ey, 
ae | therein, ‘nit 


= ag 


Secretary 


fo wxoad ynf ytim wonNesodso) prHuoU tayIimM ol Jo syoog ayt UO ajloy PIs ant arfeundy oy 
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INTEREST PAYABLE 


January Ist 


April Ist 
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P. 102a 


L. J. Rauth \ 
c/o Eagle Rubber Co., inc. 
710 Orange Street 
Ashland, Ohio 44805 


Honorable Roy Babitt 
Referee in Bankruptcy 
Room 237 

uU. S. Courthouse 

Foley Square 

New York, New York 10007 


Re: In the Matter of Airspur Corporation, In Bankruptcy 
No. 70-B-577 


Dear Judge Babitt: 


Enclosed, for filing in the above-captioned matter, is 
an Assionment of the claim of Ohio Real Property, Inc., in 
the said matter. 


From and after the filing of the aforementioned Assianment 
it is requested that all notices which, but for such Assignment, 
Ohio Real Property, Inc. would have been entitled to receive, 
pe addressed to the undersianed Trustee in care of-Howard Lutz, 


Lutz & Oxley, 100 West Main Street, Ashland, Ohio 44805 (telephone: 


area code 419, 324-1561 or 4533), counsel for the undersigned 
Trustee. 


Very truly yours, 


. 
) 

7, fi 
- 2 Py 

; ee ek a »f 
‘| f 


‘\ 
L. J. RAUTH, Trustee 


' with its agent or representative on the Board of Directors, 


i . j 
P., 103a se. hig CA te ¢ 


UNITED STATES DISTRICT: COURT 
SOUTHERN DISTRICT OF NEW YORK 


a es a as Se emus i hae eee aaannen doneabah Rov BABITT 
! Baan a 
IN THE MATTER 
No. 70°-B 577 
OF Pa 
OBJECTION TO CLAIM 
AIRSPUR CORPORATION, a/k/a AIRSPUR A ena OFFSETS, CROSS-— 


widy . 


NEW YORK, 


Bankrupt. tor AFFIF 


JUDGME 


JEROME LIPPER, the trustee herein, objects to 
claim number 229 fiicd by Ohio Real Property, Incin the 
sui of $114,750.00 , and cross claims and moves for 
affirmative judgment against the said claimant on the 
following grounds: 


1. Claimant was a stockholder of the bankrupt, 


was privy to the operations and transactions of the 
bankrupt from or about the date of incorporation and 


shared equally in the manayement and control of the 


bankrupt. 


2. On July 24, 1969, 3,750 original issue 
shares of common stock of the bankrupt wexe issued to 
Ohio Real Property, Inc. for the sum of $37,500.00 

3. On July 24; 196°, Ohio Real Property, Inc 

entered into an agree=- 


ment collectively with Airspur Corporation (Airspur), the 


bankrupt, and the stogkholders of Airspur, namely: 


LAIM and REQUEST | 


j|Meceantile osivuere: Com ary, ‘he Value uine Specral Situation. 
| 
rund, ate, “Sboamiucel than, ww Trustees wf Me Chen cal Bank 
a-j]-- 
> ros —— a ~ o- 
Ud 
-_ vmmmenteniniie 


Fund, Inc., 


Torrey & Sc 


nated as Gr 


| covenanted to 


which was the 


to the shareholders 


Property, I 


y 


memoranda pt 


its considceré 


by the ciaimant 


Board of Di 


Oo 
' 
pa 
sae | 


Kr aemer 


Lit A) , 


1A (2 ah: 
olders.\o*"™ 


“ 


wa 


ct 


% 


chnolosy 


agreement, which 


of and for the benefit 


ted, Group B stockh 


ary contract 


+ 


Oo 


o9f Direc 


and claimant Ohio Real 


lectfull and failed to perform 
said agreement with Airspur in 
transactions as hereinafter mentione 


j 
inger) was designated 


to the Board of Director$ 
| 


r fF the bankrupt, 


mkrupe ¢t use that 


Venture 


ver Airspur, among 


of Airspur 


eceived 


tative to act on the 


~~ =-@ ~~ * . 

i 

! 

| i 
“ 

' 
it ' 

{ 

man would exercise under similar circumstances in like 

, positions, ‘ 

! 

i 
i 8. As a director and officer of the bankrupt, 
Mersinger had a duty to know what was transpiring in the i 
| business affairs of the corporation, and, in the issumption 
y + . , . . > 

of his fiduciary position ie had a dutv to act in good 
Ps i : t 
' 
faith andnot to close his eves to what was going on around 
i} : 
| him. : 
| | 
officer Mersinger was re- 

and neylect of his duties. i 
it 

} 

10. As will hereinafter be shown, Mersinger 

, breached his duties as an officer and director of the 
| 

f 
| bankrupt, whichresulted in financial disaster and the 
i ! 
j bankruptcy of Airspur. 
| i 
i! , . . ! 
| Pb At all times mentioned, the 
il | 
, Claimant,Ohio Real Prop, had or is chargeable with knowledge 
| ' 

\ 
' Of the negligent acts and or omissions of its agent or 
it | 
" : 

; representative, Mersinger, as a member of the board of 
i 
‘ »: - ! 
' directors of Airspur. 

j ; 
: 
12 Mersinger acted or omitted to act or was neg- " 


| ligent as a director of Airspur as a result of which Airspur ’ 
i 
| was damaged as hereinafter mert ionced 


' P F ‘ 
y  & Between on or about January 1966 to about } 
\| ' 
| 1969 or 1970, Warren E. Kraemer (Kracni » president of 
' . = . 
ji} Airspur, operated an agency in the United Stutes on behalf 
| 
of tandley Page, Ltd., an Enaglis ‘orporation, original 
|} Handley) which was to engagedin the business of manufactur- 
ing? Airplan in England : 
| ‘ 
oajon 
ee ee _ - a ee ee ee lh ed ee eee 


Li. ntor e 
a stoc fer a o£ 
Craven Ine. « >ravens I 
Corp. (Int i 11). 
was the xclusive istri 
S ns Inc., 11Cc Finan 
the ipped or transf r 

15. In or about 
original ‘land ad emba 
manufactul > 4 new type 

. 

for short hops ana Known 
(Jetstream). 

Ve Fr m about 


oriyinal 


tandley. 


19. Kraemer 


and 


’ 
ave . | 
l cto 
“4 > nat 
tor fo 1 al 
nn OL . 1 
£ ist 11it pi 
s the ‘land ige 
1g financia f 
Cravens 2t from t 
lations t i 
in the .evelopment 
e origina andley 
tinancial dift ilt 


Cr 


avens, 


motivated 


-ional 


imaic 
snes 
7 + + 


and 
~ 
s of 
by 
nd 
Trae if 
retir 


2tstream 


19) 


igned 


reto, 


‘ne 


Kraeme : t ° Lich . 
was t prea fte own 5s Aix ‘ 
b. > mpany t form by 
emer : ir rie tes or some 
*>quipment lt 1a 
:. The mp a : ‘ << 
oy ae 4 + Jetstrea s it in airplan 
Carrier. TI planes were to 1 purchas fr International, 
the sole distributor for said plane is e United States. 


ravens vas to Ss 5t ly aly acquire 


financing from Kraemer's corporation whici is to be formed 


a 1, and in addition, he was rtter t quire , 
Linarcina . ier to take er t : Yandley;: 
j 
5 The corporation to be torm emer 
was to purchase a substar i numczer o jet a from 


Internationa 
21 Kraemer an : t ted their 
plan as afore ° i f x ? 1 Ai ur. 
" 


- The plan, or parts thereoel, were disetos by 


Kraemer to all the lirectors of Airspur in or about 1969. 


N 
¥ 
3 


nts in Airspur were solicited from 


third partis by sai I emer, Cravensand Mersinger at about 


om Ginn 


the same time Cravens was negotiating 


Handley Page to purchase, revitalize and retinance the oper- 


ations of tlandley Page and, particularly, its production of 
the Jetstream. 


24. In July, 1969, Ohio Real Property advanced to 


Airspur an approximate total of $150,000.00 


| 25. On *ugust 7, 194%, aA receiver was appointed 


by the English Court for the, by then, totally bankrupt 


}original ‘landley. 


| 26. Cn August 15, 1969 and on October 17, 1969, 


a company formed and/or controlled by Cravens, contracted 
with the receiver of the original tiandley to purchase the 
original ‘iantley ard continue operations as Handley Page 


' Aircraft, Ltd., (Handley II). 
; 2 At about tne time Airspur had been formed, 


Mersinger was elected a director of Airspur, pursuant to an 


| 


| 
} 
| arrangement or an agreement as hereinbefore mentioned, to 
ij 

, protect the respective investments and/or loans made by 


as nerecinbefore mentioned, and he continued 


Ohio Real Prop., 


! 
as director untii about August 31, 1970, when Airspur was 


rtjudicated a bankrupt. 


28. Claimant had knowledye or 1s chargeable with 


IV eaowledge that Kraemer, an officer of Airspur, was engaged 
in negotiations with Cravens of international for the al- 


leged purchase of certain Jetstrow riveraft, manufactured 
} 


or to be manufactured by-Yandley t. 


ow 


P. 109a , put ‘ 


29. The negotiations between Airspur and the 
proposals thereto were that Airspur was to acquire (20) 
twenty Jetstream aircraft and obtain an option on ten (10) 
additional aircraft. i 

30. The negoti .ons contemplated that the first 
five or eight Jetstreams contracted for would cost 


$445,000..00 each, plis 


” 
i) 
=) 


,9000.00 for factory installed 
optional equipment, that the price of nine through twenty ' 
of said planes was to be $520,000.00 each; with a 10% down 


payment for each plane’ purchased, and the remainder to be 


0 
r 
n 


at 6-1/4% interest, based on 


ct 


vernment (E.C.G.D.) financing or other 
1 would minimize the cash investment of 
Airspur and which cash was required in developing the future 
operations of Airspur's business. 

31. The negotiations were that the purchase 
ag eement, if any, was continyent *1pon a number of factors, 
including replacement with more powerful engines, modifi- 
cation of certain parts of the plane which were defective, 
the availability of financina as hereinbefore mentioned, 


and the approval of the Federal Aviation Administration 


that the Jet 


n 
+ 


r 


ream could he flown for rublic transportation. 
32. Negotiations continuce hetween Cravens, 
Kraemer, Tnternational ane Airspur, but remained in a state 


of flux and never culminated into an agreement between 


sie Pies 


33. In December of 199, by arrangement between 
Kraemer and Cravens, Airspur yave $100,000.00 to Inter- 
i national, allegedly as some form of token, subject to an 
! . 
| agreement being actually entered into, if any, between 
j 
' 
International and Airspur for the alleged purchase of 
twenty (20) Jet um aircraft, pursuant to specific con- 
| ditions submitted by Airspur as hereinbefore mentioned. 
! 
| 
i 34. Cravens and his associates could not raise 
U 
i 
i the necessary financing or were short the money to finance 
! 
the contemplated "andley [If reorganization and its opera- 
' 
ji tions. 
‘| 35. At the same time, International was in fin- 
1 
! 
mM ties or insolvent. 
36 Cravens needed money for International or 
Handley II, or due bills. 
! = 3 ° + . 
i 7. Cravens and Kraemer then conceived a plan 
| 
! 
whe reby would lend to international a sum of 
$906,850.00. 
} 
8. Airspur did lend to International the sum 
of $906,850.00 and received the efor notes of International 
i 
j 
for said sum. 
i 
\ 39. Said notes had no quarantors, but were 
| 
i 
| merely notes <ecuted by international. 
said not or 10 ecured in any manner 
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41 


- On or about January or February of 1970, 

the financial conditions of International, or its affiliated 
companies, deteriorated, and the attempts to rehabilitate 
"and refinance the original Handley were failing, whe reupon \ 


a plan was conceived by Cravens and Kraemer to eliminate ; 


the debt owed by International to Airspur in the sum of 


; $906,850.00, represented by International's notes, and the 
| 

' 

; $100,000.00 token deposit hereinbefore mentioned. 

I 42. To implement said plan, it was arranged by 


; the parties hereinbefore mentioned and rs that Inter- 


"mational do the following: 

a. Purportedly arrange for a sale of 
four (4) Jetstream aircraft to Airspur, 

b. Make it appear that Airspur had possession j 
of four (4) Jetstream aircraft, ; ° 

c. Make it appear that Airspur had a i 
|) security interest in the said four (4) Jetstream planes, and 
d. Arrange that the notes for the sum of 


! $906,850.00 be returned by Airspur to International for 


' i 

jalleged payment of four (4) Jetstream planes under the guise ’ 
| 

lof the plan hereinbefore mentioned: 

i 42A. The foregoing plan was implemented, an? 
| the noces for $906,850.00 were marked "paid February 24, 


1970" and were returned by Airspur to International on the 


j basis that Airspur had title, possession and security 


1l2a 


tries Ltd 


/ contractor of ‘ 


related or affiliated 


when the’ notes 


title, 


pos 


or cven 


transfer three 
did not have 


set 


which Mersingex 


were at that t 
HN 
17 
it 
in Canada, and 


three 


At 


Te w 


cated in —& 


could not 


the Ja 


at which Mersingervas 


about. Febru 


to Nort! 


dimunton, Alberta 


Canad 


c. or International, or 


mpany. ! 

were that on Februar , 
rned as aforesaid, Airsp 
ra security interest in 
tst.eam planes. 
were made thereafter to 


to Airspur, 


difications or chan 


be used for public air 
een financed as negotiat 


nuary %, 1970 


efforts were being made to finan 
At the Februa 3, 1970 meeti 
resent, furthe reports wer 


-an 


th the finencina of th 
ported that four Jets 
ada. 

y, ‘there were no Jetst 

bruaryv mectina, it was 
=< 0-- 


2 a cub- 


their inter- 


purportedly 
which planes 
jes of 

transporta- 


ed for as 


ng, at 
made of the 


Jetstream 


eam aircraft 


am aircraft 


bvious that 
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no financing would be forthcoming from the British Government. 


Yet, on Fevruary 24, 1970, with the acquiescence of singer 
the Intern:tional Jetstream notes were marked "Paid February 
a = 


24, 1970" an@ were returnec by Airspur to International 


Jetstream on the pretense that Airspur had title, possession 


and a security interest in four Jetstream planes. 


42 mMersinger, having been forewarned by previous 


e 


Kh 


rrors inprojections submitted to him and by other loose 
acts and statements of officers ana directors of Airspur, 
and having knowledge o” the aforementioned, had a duty to 
act as a prudent man manuging his own property. He had, 
therefore, a duty to investigate and prevent the virtual 


gift of approximately $1,000,000.00 te Internat 


Jetstream. 
49, Mersinger jic not request to sce or inquirs 


as to whether a written memorancum or contract had been 


signed by I:ternational or Ai 


as to the transactions 
relating to the purchase of Jetstream aircraft, or as to 
whether the negotiations had resulted in compliance with 
the necessary implementation of the proposals as set forth 
in paraqraphs 30 and 3: supra. 

50. Prior to the token $100,000.00 being 
given hy Airspur to International and the said loan of 


$906,850.00 having been mace and thereefter, both prior to 


a 
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and when the notes were r 


r€10 


responsihil of [nternaticnal, 


and had no 


investigation th 


> 


to International as herein- 
request a financial state- 
nas to the financial 
tailed to, make any 
' 
knowledge of the financial 


Mersinger continued te neglect his duty to 
the bankrupt, and acquiesced in matters which lec to further) 
waste of In or about May, 1970, 

: other directors, conceived 
a plan to form a corporation to be known as American 
Jetstream, Inc., merican Jetstr ), which w “ to enchnce: 
the then remaining fixec assets of Handley II, even though 
it was common knowledge that Cravens ‘ad failed disastrously 
in his attempt te reorganize the original Handley company, 
that it was umpossihle to get financing from tie British 
Government, that the Jetstream aircraft were defective, that 
a Jetstream aircraft had crashed over St. Moritz, Switzerland 
on March 6G, 197060, killing at least thirteen persons, and 
that the Federal Aviation Administration had banned the | 
} 
commercial use of Jetstream aircraft in the United States. 
52. Despite the above.Mersinger ac reed to the 
purchase of the assets of HHandley II, ang in furtherance of 
the plan, merican Jetstream —¥¢ incorporated on or 


115a 
qgbout May ll, 1970 under the laws of the State of Delaware, 


with 1,000 shares of authorized common stock of the par 
value of 10¢ a share. A certificate to d> business in 

!'New York State was filed on June 9, 1970 oy American 
Jetstream. American J2tstream actualy oniy issued 100 
shares, with a par value of $10.00, and all of these shares 


lwere issued to Airspur. 


i 

| 

| 

| 

! 53. On June 2, 1970, an agreement was drawn 

! : 

| between imerican Jetstream and Richard N.D. Langdon, the 
ft 


t 
;, Court-appointed receiver of Handley II, whereby American 


' Jetstream was to pay a deposit of approximately $72,000.00 


| 


for an option to buy the remaining asscts of Handley II. 


'The deposit would be forfeited if the option was not 
|| exercised. Said agreement is attached hereto, and marked 
Exhibit 1. 

54. Directly, or through its wholly owned 
|subsidiary, Airspur Financial Corp., Airs»ur paid said sum 
f approximately $72,000.00, which was the required 
‘deposit for acquiring the option hereinhefore mentioned. 
In addition, Airspur, or through its aforementioned sub- 


sroximately 


| 
! 
| « 
l'sidiary, paid various sums amounting to 
! 


1 


| 


i! 
$20,000.00 to Beaumont & Sons, the attorneys who were 
| 


'handling the tre-saction in qucstion for American Jetstream 
" 


Ws 
; in London. 


55. No other capitol investment and no other 


' 
t 
' 
' 
’ 


noneys Of any Kind were paid oF invested by any other party. 


56. Neither Airspur nor Alrspur Financial Corp. 
received anything in return For the y 
paid, as hereinbefore mentioned, except the 100 shares of 
American Jetstream stock, each of which share had a par 
value of 10¢, for a total of $10.00. 

57. Anerican Jetstream had no other assets of 
any kind, except the questionable optic: to acquire the 
remain ndley [I assets. 

58. During the time that Airspur was paying the 


moneys hereinbefore mentioned, Airspur was short of 
t 


operating capital, was in serious financial difficulties, 


and was not paying its bills as they becane due. 
rhe The option hereinbefore meationed had to 


be abandoned, and all of the $92,000.0U advancad and paid 
by Airspur, or Airspur Financial Corp., was lost. 

GO. Prior to the time asset: of A1rspur, and/or 
its subsidiary were wasted in the American Jetstream 
operation, Mersingerknew that millions «f dollars had 


previously been lost 1n an attmept to reorganize original 
i$ 7 t J J 


Handley. He knew of the errors of jud ‘ment, misxepresenta- 
tions and failures in projections, fin ieial and otherwise 
involved in the above venture, yet he ailed to further 


prevent the digsipation of thie assets f the bankrupt, 


min Line 


approximately $92,000.00 


Poli7a 
LaALICd te acquire Lurbiner Knewledge ol bes heyan 
as to prevent additional waste, which amounts 


and reckless disregard for the consequences’or 


. 


AR ag 


to wanton 


his conduct 


as will hereinafter be shown. 
61. During and around the same time that 
Airspur was allegedly neyotiating with International, to 


wit: on or about September or October, 1969,. < 


of Directors of AirSspur, including Mersinger C< 


he Board 


nferred 


regarding the purchase of a Caribbean area airline 


passenger operation known as Tradewinds Airlines, Inc. 


(Tradewinds), and the purchase of 100% of the comnon 


stock of Tradewinds Investmeit Co.; an affiliate of 


Tradewinds. These companies were to be purchased from 


Berwind Corporation of Pi.iladelphia (Berwind), 
L L 


- 


corporation. Tradewinds was to be renamed Airspur Caribbean, 


62.Mersinger haa knowledge that the 


the parent 


capitai 


investments and ioans initiallymade in Airspur totalled 


about $4,770,000.00, and that Airspur Was the: 


formative stages and required a.good credit rating and an 


image to the general public that it was financially sound 


1 in ite 


and responsible so as to induce other carriers and the 


general public to do business with it-and us 


oe The purchase price to we - id 
for the acguisition as aforementioned from B 


total sum of $3,550,000.00; $1,150,090.00 in 


$2,400,000.00 in inztallments. 
caren Gian 


its passeng 


by Airspur 
rwind was 


cashand 


a 


Inc. 


4, 


the 


During neyotiations and discussions, 


taking into consideration the limited capital and cas 


that Airspur h the amount neces 


expansion and to have credit extended to it, no security 
\ 
" : - ; 
. interest or liens were to be given to Berwind for the 
i balance of the purchase price which was to be paid in 
"4 
' 
installments. 
t 
65. Thereafter, on October 22, 1969, Airspur 
| 
| 
'entered into an agreement which was closed on October 30, 
i 
11969 whereby it purchased from Berwind the common stock 
tt 
(of Tradewinds Investment Company, with a cash pavment of 
| 
,$1,150,000.00 and installment payments of a balance of 


$2,400,600.0U, represented by notes. 


6UmMersinger as kept informed of the negotiations, 

ij 

' 

ireceived various memoranda pertaining thereto, anda received 
drafts of the proposed agreement between Airspur and 

i 

|Berwind. 

| 

I 67. The transaction involving Berwind was the 

i 

‘most important acquisition undertaken by Airspur, representing 


Obligation, of 


‘an aggregate cash payment and deferred 


'$1,150,000.00 « 


il G& Mersinger had knowledye that the total in- 
iN 

ivestment in and loans made initially to Airs»vur was the 
< 


S4,770,000.00. 


sum of about 


involving 


which 


$3,550,000.00, was of major importance tw Ai 
‘claimant, by its stockholder's grecment was 
a thorough investigation of the operaticns c 


Airspur was 


‘would have 


ulrins. I claimant’ 


acg 


the probabilities of Airspur Saribbean 


' 
! 
j 
rspur, 7.d 
obligated to make 
2 . i 
£ the business 


Operation, to examine the provisions of the contract 
! 
relating therctc, and to recognice the -ffect the Signing 
' 
2 ' 
of said contract would ‘have on the future of \lrspur. 
70. Despite the significance of the Berwind : 
i 
transaction, the claimant or its representative did not | 
investigate the matter with the reasonsble -are businessman 
of ordinar, prudence would have exercised in the management 
i 
of his own affairs. j 
71. Reasonable vestigation by the claimant 
i 
Or its representative into the operation of Tradewinds | 


established thut same 2 unsucc: 
that the tronsaction was doomed to fail. 


72. Claimant's representative 

|omitted to perform his dut officer and 

firspur, and ther 7 Ciaimant, undor the a 

agreement among stoclholders, was negligent 

prevent the disaster which resulted f; the 
transaclion, 

73. The cc 

the Berwin transa.tion. Jix tl rosy) j n 


a Po 


failed and | 
director of 
ientioned 


iling to 


| 
' 
Perwind | 
' 
1 
| 
nscquences of 
inKkruptcy 


of Airspur, resulting in damages to Airspur of approximately 
$5,000,000.00. 

PLEASE TAKE FURTHER NOTICE that no date has been 
set for a hearing on the objection within. A hearing is 
subject ctuthe Honorable Roy Babitt, Referee in Bankruptcy, 
setting a date on his calendar for a date certain, written 
notice of which wil] be: forwarded to you or your authorizca 
attorney. 


WHEREFORE, Jerome Lipper, said trustee, prays 


that said claim of Ohio Real Property,Incbe disallowed, 


!and that he recover from said claimant the anount of 


$6, 208, 904.00. 


‘Dated: New York, New York 


17th day of August, 1972 


a : 
J¢grome Lipper) \ikystee 


| 
| 
! 
| 
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AGREEMENT AMONG STOCKIIOLDERS 

AGREEMENT dated as of July 24, 1969, amon, AIRGPUR CORPORATION, 

a Delaware corporation (hereinafter calle¢ “Airspur"), and the stockholders 
of Airspur named at th toot hereof (hereinafter collectively called the 
"Stockholders"), 

WHEREAS the authorized capital stock of ‘irspur consists of 500,900 
shares of Common Stock, par value $0.10 per share (bh -reinafter callcd "Comzon 
Stock"), of which 125,000 shares are issued and outstanding; 

WHEREAS the Stockholders identified at the foot hercof as "Group 
A Stockholders" (hereinafter collectively called “Group A Stockholders") own 
an aggregate of 125,000 shares of Commor Stock (shares of Common Stock from 
time to time owned or held by Group A Stocknolders being hereinafter called 
“Group A Stock"); 

WHEREAS the Stockholders identified at the foot hereof as “Group 
B Stockholders" (hereinafter collectively called "Group B Stockholders") huve 
agreed to purchase an adineiaiibie of 125,000 shares of Common Stock (sha: ’s of 
Common Stock from time to time owned or held by Group B Stockholders being 
hereinafter called "Group L stock") and $3,750,000 aggregate principal amount 
of 8% Notes (hereinafter called the "Notes") of Airspur (said Group B Stock- 
holders as holders of the Notes being hereinafter called the "Noteholders") 
pursuant to a Purchase Agreement, dated as of July 24, 1969, among Airspur 
and the Group B Stockholders (hereinafter called the "Purchase asinine 

WHEREAS the Group B Stockholders wish to impose certain controls 
over Airspur as a condition to their investment in Airspur throurh the pur- 
chase of the Group B Stock and the Notes and it is a condition to the oblira- 
tions of the Group B Stockholders to make such a purchase that this Arree- 


ment shall be duly executed and delivered by the partics hereto; und 
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WHEREAS it is deemed to be in the best interests of Airspur and 
the Stockholders thet provisions be made for continuity and stability of 
policy for Airspur and, to that end, that the Group A Stockholders and 
the Group B Stockholders share eqvally in the management of Airspur a.1 
the control of its policy to the extent and upon the terms and conditions 
herein stated, end that the Group A Stockholders be restricted in their 
power to sell Group A Stock; 

NOW, THEREFORE, in consideration of the’ premises and of the mutual 
covenants and agreements herein set forth, the parties hereby agree as 
follows: 

1. (a) Unless the prior written consent of at least a majority 
of the shares of the Group E Stock held by Group B Stockholders who are 
also Noteholders at the time outstanding shall have been obtained by Airspur, 
the Stockholders shall vote whether directly or by written consent oll the 
shares of Common Stock owned or held by them against any proposal (i) to 
amend the Certificate of Incorporation of Airspur or the By-laws of Airspur; 
(41) to sell, lease, convey or exchange all of the properties and asscts 
of Airspur or to merge or consolidate Airspur into or with any other cor- 

poration; and (111) to approve or ratify any contract or act submitted 
for annroval by the Board of Directors of the Comoany to the 
Shareholders of the Company. 

(nh) If the requisite number of Group B Stockholders wlio are 
also Noteholders shall deem a stock split necessavy ** nrovided in 
Section 8.07 of the Purchase Agreement, the Stockholders shall 
vote all shares of Common Stock owned or held by them in favor of 


such stock split. 


~ 


Ps 23a 


{e) At each annual meeting of stockholders of 
Airspur, (1) the Group A Stockholders shall have the rirht to 
nominate three of the directors (hereinafter called the 
"Group A Directors") to be-elected at such meetinr; (11) a 
majority of the shares of the Groun B Stock held by Croun B 
Stockholders who are also Noteholders shall have the right to 
nominate three of the directors (hereinafter called the "Group 
B Directors") to be elected at such meetinre; and (iii) the 
Stockholders Shall vote all shares of Common Stock owned or 
held by them in favor of the election of such six nominees. 

(d) If any vacancy Shall occur on the Roard between 

annual meetings of stockholders of Airspur for any reason 
whatsoever and a special meeting of stockholders of Airspur 
is called to elect a new director to replace such former 
director, then the following provisions shall apply: 

(i) if the former director was a Group A Director, 
then the Group A Stockholders shall have the rirht to 
nominate a successor director; and 

(ii) 4f the former director was a Group B Director, 
then a majority of the shares of the Group B held by the 
Group B Stockholders who are also Noteholders shall have 
the right to nominate a successor director. 

The Stockholders shall vote all shares of Common Stock owned 
or held by them in favor of the election of the successor 
director so nominated. 


2. Each Group A Stockholder hereby arrees not to 


Spity Ui ine ao nn aCe enue nn ake 
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sell or otherwise transfer any of the rece A Stock owned we 


held by it or him as long as any of the Notes are outstanding and . 


unpaid in whole or in part unless such sale or transfer shall 


‘have been consented to in advance by a majority of the shares of 


Group B Stock held by the Group B Stockholders who are also 


Noteholders. 


3. The Group B Stockholders who are also Noteholders 


shall have the right to purchase, in connection with any under- 


written public offering of shares of Common Stock of the Com- 
pany; sufficient of such shares as they may deem appropriate 


to avoid dilution of their interests 4n the Company. 


4. The Group A Stock and the Group B Stock shall 


I be sold, assigned, transferred, pledged, or otherwise 


disposed of, and shall not be transferred on th- books of 


nor, unless the Company shall have otherwise apreed 


Airspur, 


(such agreement to be evidenced by a resolution adopted by 


the Board of Directors), shall any shares of Common Stock of 


Airspur be 4ssued or sold unless the assignee, transferee, 


recipient or pledgee of such shares shall arree in 


and to comply with, all the then 


purchaser, 


writing to be bound by, 


effective terms and provisions of this Agreement. The assip.nee, 


transferee or pledgee of Group A Stock or Groun B Stock for 


the purposes of this Agreement shall be deemed to be a Group A 


Stockholder or a Group B aia eatin respectively, and any ° 


purchaser or recipient of newly 4ssued shares of Common Stock 
shall, for purposes of this Agreement, be deemed to be a Group 


B Stockholder ana each such assignee, transferee, pledree, 
e a Stockholder. 


purchaser and recipient shall also be deemed to b 
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5. So long as this Agreement shall continue in 
effect, the following legend shall be conspicuously written, 
printed or stamped on the face of all certificates for shares 
of all Common Stock now or hereafter issued and outstanding 
and on the face of all certificates issued in substitution 
or exchange therefor or upon a transfer thereof: 

"NOTICE: The sale, assignment, transfer, pledge 

or other disposition of this Certificate and of the shares 
of stock represented thereby and, under certain circum- 
stances, the voting of such shares, are subject to the 
terms ana conditions of a Purchase Agreement dated as of 
July 24, 1969 and an Agreement Among Stockholders dated as 
of July 24, 1969, as each se now in effect or as the same 
may have been supplemented ind amended, among Airspur 
Corporation and the parties thereto to all the provisions 
of which Agreements the holder of this Certificate, by 

the acceptance hereof, assents. A copy of said Agreements, 
to which reference is hereby made, are on file at the 
office of Airspur." 

6. In the event of the invalidity of any part or 
provision of this Agreement, such invalidity shall not affect 
then enforceability of any other part or provision of this 
Agreement. 

7. For purposes of this Agreement, the following, 
present members of the Board shall be deemed to have been 
nominated by the Group A Stockholders and elected by the 
Stockholders, and the following present members of the Board 
shall be deemed to have been nominated by the Group B Stock- 


holders and elected by the Stockholders: 


Group A Stockholders Group B Stockholders 
B. V. Brooks Leonard Andrews 
Warren E. Kraemer Joe Benning, Jr. 
Jerry W. Ryan Richard Mersinger 
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8. This Agreement shall terminate on the later of (i) the payment 
of all principal and interest due under the Notes or (ii) the expiration of 
lie years from the date hereof. 

9. This Agreement shall be binding upon and shall inure to the 
benefit of the parties hereto, and to their executors, administrators, suc- 
cessors and assigns. . 

10. This Agreement may be executed simultaneously in two or more 
counterparts, each of which shall be deemed an original, but all of which 
together shall constitute one and the same instrument. 

1k. This Agreement shall be governed by, and construed in accordance 
with, the laws of the State of Delaware. 

IN WITNESS WHEREOF, the parties hereto have executed this Arrcement 
as of the day and year first above written. 


AIRSPUR CORPORATION 


e By eee ee a 


Chairman of the _Board 


\ 


eee 


Attest: 


Pe af bi f¢Dtw0dk 


Secretary 


Group A Stockholders: 


Ze Mie eon, = Z 


¥. Brooks 


Pe, LE age 3 


Brooks, Torrey & Scott 


4 


2 
. Tr 
2s -_ 

i oli = gee TOPt+ ee 


“= 


_— — 


Warren E. Kracmer Associates, Inc. 


Group B Stockholders: 


BANKERS TRUST COMPANY, 
@s Trustee of various trust funds 


By 


2 te 
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MERCANTILE COMMERCE COMPANY 


By 


THE VALUE LINE SPECIAL SITUATIONS 
FUND, INC. 


By 
CHEMICAL BANK, as Trustee cf The 
Chemical Bank New York Trust Company 


Commingled Employee Benefit Special 
Fund 


By 


BEECHMONT COMPANY, as Agent 


By ae i 


rs, 


¢ 


Aon wee a 
THE DIEBOLD TECHNOLOGY VENTURE FUND, INC. 


By 


OHIO REAL PROPERTY , INC. 


By 


D. B. GLYNN & COMPANY 
RR Oe a et er ae ’ 


[L.s.] 
Raymond E. Kowland 


f 


For Exhibit I to this document see pp. $1-84 


of this Appendix. It nas not been 
reproduced here in the interest of 


brevity and non-duplication. 
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United States District Court 


FILED 
x FOR TH 
--Southern District of New York ' 

In the matter of "ARDS 1971 
Airspur Corporation a/k/a “Bap hgauier 
Airspur New York, FEFFREE IN B. 

Bankrupt oLANewQ=Ba=522— ___. 

(Important—Insert name of bankrupt or debtor above) ; 


PROOF OF CLAIM IN BANKRUPTCY 


eee tase ey Te Of Feaw a \------ Zip Code 63105 , Says: 


(b) IF CLAIMANT IS A ae -end complete section (b). 


That he is a member of 


Pees --, @ copartnership, composed 
pe. =H earn 
ES Sa er eee 
(Cy) 
(c) IF CLAIMANT IS A-CORPORATION, che¢k here X___ and complete section (c). 
That the undersigned is thepresident- SERS ofK.R.Cravens_Corporation 
i ; i (Official Titles Missouri" Name) (kRCC) 
a corporation organized under the laws of the State of .._.™28S Ris Soames 
carrying on business at No, 2733_ Forsyth Blvgroct, in... Seo Retna ; 
. (City) 
State of Missouri , and is duly authorized to make this proof ‘of claim on 
its behalf. \ 


(d) IF MADE BY AGENT OR ATTORNEY, check here._____.and complete section (d). 
That the undersigned is the agent c: attorney of 


bicéurh oe Stade wed sarecaaaauismnbedinceeetaS Street, in 


(City) 
peeoioar bennett boinc ta tataesig ia tetas Lessiecplan dae that he is duly authorized by the creditor named 
above to make this proof of claim in his behzif; that said proof cannot be made by 
the above-named creditor in person because 


That the above-named bankrupt xggxxiaixtea} was, at the time of the filing of the peti- 
tion herein, and still is, justly and truly indebted (&%&*3RX) to the claimant in 
the sum of --{ continued -on -page -2) -_.-dollars 

3. That the consideration of this debt (orxjatadkx) is as follows: 
wenen-a--=---- {continued-on--page -2}- 


4. That no part of the debt (soxbesittixx has been paid except 
a eeenesnss {continued--on -page-2} 


6. That there are no set-offs or counterclaims to the debt Gexdixbddispat AE Sn aa ee 
anatase: (continued-on--p  je--2}------------------------------------------ 

6. That claimant does not hold, and has not had or received, any security for the debt 
(mxtheecktiny, nor has any person by the claimant's order or knowledge or belief 
nad or received any security for the debt (%XxXBMHMH for the claimant’s use BxoeyeK 

<f PLR stor acharcxcnex Hach Hx Sex RON A MOCK HM Ht HH POMIIOK NF AKHNKK K RH OK 
WAKA OK AHR K AK KK X XIN KOK OK AM OKC AKAM XK AK MEX MK Be 
Mocskocgc ack xox ear Seer 3a xox ac oe oe ok Jrorardax. 

8. 


or any part thereof xtenexabxck XbOx ok UCM MICO KK BCH BOK KOON KEI 
XHUX SHIM BHAKAMKAK BAA AAACN ASX; and that no judgment has been rendered 
thereon, MXAMX : 


(UNSECURED ) 
9. This claim is filed as an(&xKmm =) CLAIM. $370,768.84 
(Smo ) 


Total Amount Claimed 


Dated at St.Louis, Missouri this _.26th 


hee ----.---day of .. February -_.___- 1944_- 
. Fy ~F - da} 
Signed Ldullicrmp WY buthaw . WidLiam J. Phelan 
(Name of individual, agent. offierr, or partner signing thie claim) 
NOTE: Failure to complete all necessary parts of this form may result in disallowance 
PENALTY FOR PRESENTING FRAUDULENT Cl 


sAIM—Fine of not more than $5,000 or imprisonment for not more 
than five years or both—Title 18, U.S.C., See. 152. 
(When Signed Mail this Proof of Claim to Referee in Bankruptcy) 


FP Mi——411.7-68-So0m.a17e 
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Proof Of Claim In Bankruptcy 


In Bankruptcy 
Airspur Corporation a/k/a 


Airspur New York, No. 70-B-577 


ee ae 


Bankrupt 


Three Hundred Seventy Thousand Seven Hundred Sixty-Eight 
Dollars and Eighty-Four Cents ($370,768.84). 


A credit to the debt of International Jetstream Corporation, 
a Missouri corporation (IJC), to KRCC in the amount of 
$370,768.84, for which the open account receiveable 

of the above-named bankrupt in such amount, due to IJC 

for the consideration set forth in the attached Assignment 
And Acceptance Of Assignment, was assigned to KRCC. 


(continued) as set forth in the attached Assignment 
And Acceptance Of Assignment, to which payments effect 
was given by IJC prior to such assignment, so that 

the debt justly and truly owing by the above-named 
bankrupt to KRCC is $370,768.84. 


(continued) as set forth in the attached Assignment And 
Acceptance of Assignment, to which effect was given 

by IJC prior to such assignment, so that the debt 
justly and truly owing by the above-named bankrupt 

to KRCC is $370,768.84. 


P. 130) °. ie @ ® 


UNITED STATES DISTRICT COURT 
FOR THE 
Southern District of New York 
In the Matter of 


Airspur Corporation a/k/a 
Airspur New York, 


In Bankruptcy 


Bankrupt No. 70-B-577 
STATE OF MISSOURI ) 
) ss 
COUNTY OF ST. LOUIS ) 


AFFIDAVIT OF ASSIGNOR 


The undersigned, William J. Phelan, of Suite 2300, 
7733 Forsyth Boulevard, Clayton, County of St. Louis, State 
of Missouri, being duly sworn, deposes and says that he 
is the President of International Jetstream Corporation, a 
Missouri corporation ("IJC") and a wholly-owned subsidiary 
of K. R. Cravens Corporation, a Missouri corporation ("KRCC"), 
that until the Assignment by IJC and Acceptance Of Assignment 
by KRCC of the open account receivable owed to IJC by Airspur 
Corporation, a Delaware corporation ("Airspur"), Airspur 
was truly and justly indebted to IJC, as it is now truly and 
justly indebted to KRCC, in the sum of $370,768.84; that the 
true consideration given by IJC to Airspur for such debt 
was the consideration described and set forth in the Assignment 
And Acceptance Of Assignment attached hereto and by this 
reference made a part hereof; that the only payments made on 
the indebtedness of Airspur to IJC were the payments described 
and set forth in said Assignment And Acceptance Of Assignment 
and to which effect was given prior thereto; that the only 
set-offs or counterclaims to the indebtedness of Airspur to 
IJC were those described and set forth in said Assignment 
And Acceptance Of Assignment and to which effect was given 
prior thereto; that IJC does not hold and has not had or 


received any security for the indebtedness of Airspur to Igc 


nor has any other person by IJC's order or knowledge or 


belief had cr received any secu7ity for such debt for IJC's 


use; that the aforesaid indebtedness of Airspur to IJC, assigned 
to KRCC, is founded upon an open account, was due on February 24, 


1970, and no note, or other negotiable instrument was received 


by IJC for such account or any part thereof, and no judgment has 


been rendered thereon; and that IJC was justly and truly indebted 


to KRCC in an amount in excess of the aforesaid $370,768.84 
¢ 


open account receivable of Airspur to IJC at the time of the 


assignment of such indebtedness of Airspur to KRCC by IJC in 


consideration of a credit in the amount of $370,768.84 against 


said indebtedness of IJC to KRCC. 
a oe \ % [ 
mnie . (\ Oe ae 
———“wivieg ds ta. 
(Seal) 


Subscribed and sworn to before me this 26th 


day of February, 1971. 


f / 


( jf BS er, 
wi ntne  <tbSlane Li tAt cote 
Nucary Public 
1 3 


J fF VY. 


My commission expires: }} |< 


Appanied and Comm ssioned tor County of St. Louts, 


which e:icins City of St. Louts, Missoun 


+1, rth Pr. 13 a is 6 & 


\ssignme.it And Acceptance of Assignment 


International Jetstream Corporation, a Missouri corporation 
("IC") and a wholly-owned subsidiary of K. R. Cravens Corporation 
a Missouri corporation ("“KRCC"), does hereby transfer, assign, 
set over, convey and confirm unto KRCC (hereby ratifying and 
confirming such assignment as heretofore reflected in the 
books and records of IJC and KRCC) all of its right, title 
and interest in and to that certain open account receivable 
i due and owing to IJC by Airspur Corporation, a Delaware 

corporation ("Airspur"), arising out of and resulting from 
the sale by IJC to Airspur on February 24, 1970 of three 
(3) Handley Page H.P. 137 Aircraft, Constructors Numbers 235, 
238, and 240 for an aggregate purchase price of $1,395,000, 
which sale was confirmed and which purchase price was accepted 
by Airspur by the letter of Airspur to IJC dated February 
25, 1970, the original of which letter is attached hereto, 
marked Exhibit A, and by this reference made a part hereof, 
said open account receivable being in the amount of $473,150 
as set forth in the aforesaid letter (after the application by 
Airspur, as set forth in said letter, to the said aggregate 
purchase price of (i) the principal amounts, $300,000 and 

| $600,850, respectively, of the two notes of IJC payable to 

i Airspur, the originals of which notes are attached hereto, 

marked Exhibits B-l and B-2, respectively, and by this reference 

made a part hereof, and (ii) $5,000 per plane, or a total of 

| $15,000, of Airspur's $100,009 option deposit for twenty (20) — 

| of such aircraft, which deposit is hereinafter more fully 


described), which open account receivable is wholly unsecured 


reduced (i) by the amount of $17,381.16, being the amount 
of interest which, but for its application to the aforesaid 
open account receivable in accordance with the terms of 


| 
and, though Airspur has.made no payments thereon, has been 
| the aforesaid letter would be due and owing from IJC to 


ts) 


D>, £338 


Airspur, on the aforesaid two notes of IJC pavable to the order 
of Airspur, and (ii) by the amount of $85,000, being the balance 
of the option deposit by Airspur with IJC, with respect 

to the purchase of twenty (20) Handley Page H.P. 137 aircraft, 
transmitted to IJC by Airspur with the letter of Airspur 

to IJC dated November 12, 1969, and in accordance with the 
agreement confirmed by the said letter, 2 copy of which 

letter is attached hereto, marked Exhibit C, and by this ”q 
reference made a part hereof, which deposit, but for its 
application to the aforesaid open account receivable would 

be due and owing from IJC to Airspur, both of which amounts, 
$17,381.16 and $85,000, have been heretofore set-off against, and 
applied by IJC to reduce, the $473,150 open account receivable 
owed to IJC by Airspur, so that the amount of the said open 
account receivable assigned hereby to KRCC is $370,768.84. 

To Have And To Hold the aforesaid open account receivable 
forever unto KRCC, its successor(s) and assign(s), and any 
corporation(s) into which or with which it may be liquidated, 
merged, or consolidated. 

In consideration of the aforesaid assignment, and by 
accepting said assignment of the aforesaid $370,768.84 
open account receivable due and owing by Airspur to IJC 
as of February 24, 1970, KRCC hereby agrees to, and does 
hereby, credit the amount of $370,768.84 to the open account 
receivable owed to KRCC by IJC (hereby ratifying and confirming 
such agreement and application as heretofore reflected 
in the books and records of KRCC and IJC), which receivable 
is in excess of said amount. 

IN WITNESS WHEREOF, the parties hereto have caused 
this Assignment And Acceptance Of Assignment to be executed 


by their respective officers hereunto duly authorized and 


the* +r corporate seals hereunto affixed as of the 26ti; 


Gay of February, 1970. 


INTERNATIONAL JETSTREAM CORPORATION 


j j be } ¥ 
(Corporate Seal) a % Mf! fi 
By pi Am. = 
Waliiam J. eee President 


or Fit < ere 


ier ‘ . a de 


Dorothy Reeb, Secretary 
if 


ACCEPTED BY: 
K. R. CRAVENS CORPORATION 
aes, a Wa 
(Corporate Seal) Be 3 in VE. [} 
By _ | 


~“Wilitaa 5: waste: President 
ATTEST: 


At: f. oes 


orevhy ~b.y ieee 


£. 
— 
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ROCKEFELLER PLAZA. NEW YORK, N.Y. 10020 « ‘2l2) 765-7290 


February 25, 1970 


Mrs. Dorothy Reed 

Treasurer 

International Jetstream Corporation 
Spirit of St. Louis Airport 

P. O. Box 100 

Chesterfield, Missouri 63017 


Dear Mrs. Reed: 


We acknowledge your letter of February 24 and 
the attached aircraft bills of sale covering the follow- 
ing HP-137 Jetstream aircraft: 


N 10GA 
N 11360 
N1OJA 


The cast of these aircraft is accepted at $445,000 
to which is added $20,000 in the form of specific optional 
equipment for each aircraft making the total initial pur- 
chase price at $465,000. 


Tie additional oasic stipulations with respect to 
the acquisition are set forth in our letter of November 12, 
1969 to Mr. Phelan and with the exception of the ECGD ; 
financing are made a part hereof. » 


The $100,000 option deposit must be reduced by $5,000 
for each of the three aircraft for a total of $15,000 
which sum should also be credited to this purchase. 


In accordance with the discussion with Mr. Cravens 
we take pleasure in attaching the two notes in the face 
value of $300,000 and $606,850 respectively for a total 
of $906,850 which is credited hereby against the purchase 
price of $1,395,000 exclusive of the ancillary agreed price 
elements and the further credit of $15,000 for the option 
deposit. The net effect is an amount of $473,150 will be 
cwing to International Jetstream Corporation by Airspur 
Corporation and the necessary procedural aspect of this 


~ 
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Mrs. Dorothy Reed 
Chesterfield, Missouri 


February 25, 1970 
Page Two 


obligation together with the adjustment of interest due 
Rirspur upon the surrender of the two attached notes can 


be adjusted in the course of ge oor determina- °* 
tion. 


Very truly yours, . 
/ é 


Warren E. Kraeme 
President 


WEK/kdj 


Attachments 


Exhibit B-1 


——— 


(§7 300,000 <i oe _ 7058. 


? * 
International Jetstream ol paat oe AG Vor tlt i 


2 
Mbevielei of _® Airspur -aeghegas ti Meee eee 
cae A y 
Three Hundred ste x ii Oy 


VD Siyal ie (Pe 3 


This note is No. —__—— Of a sxves of_—____—— notes, that upon the default in the payment of any one of the notes the 


remainin ‘gotes shall ee become due and, ee without novice. / 
Qe f elias (' v 
heejscceived “Lyle ile: ry Lelia x ils LEIS fRiivn oY ly 
1 . | 
a ae saa amaaa 


fitonudse bofay do 


| 
| 
| 
1 


terdst 


. 


. 
a 
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Exhibit B-2 


} 506,850.00 _ Se eee 

| _ INTERNATIONAL sersmenbahnsoeation 7 ML os clit 2. ween se 
ZA 

thevicles of - AIRSP FR 5° QaTION 


Six hundred six th@gaie Pas hundred fifty and 00/100 mee. 4 “Wd \' 


Siyullesd__ 8 ( LF i) Ost) 


| 
iz 
| 


This note is NO. _ of Asrries of ——__—— notes, that upon the defantt in theparment ofary one of the notes the 
i remainixg nites shall immediately become due and parable without notice. 
Viileeneacived nppenryonny ETSTABA | 
YMCA INTERNATIONAL JETSTREAM CORPORATION 
| - ie? aR | aight eR AE 
eee Que 5 fs Ps , 2 J 


Jf 4 ct ee 


e 


Bea Sas eee os ae Ss Se 
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November 12, 19369 


~ 


Qw8 WH 
o 
(@) 

i WwW : 
© 
te 
oO 
fe) 


ficmation of our discussions ducing 
garding a series of evders and options 
use over scheduled routes operated 


Tne con 


.cions and terms of reference are agreed to by Rr ane ST 
Airspur as £ 


OO 
te iv 
te ¢i 
.@) 
3 
6) 
Lid 


l. A Zirm order will be signed for all aircraft see 
Whicn can be properly made available with the basic ? orth ts 
price of $45,000.00. We understand thet these may poe ep ee 
vary in number from three aircraft to eight aircraft. ar sine g 


s 
foximate valucd factory optional extra equipaent 
Willi also be modified from Mark I to Mark II at 
firm price of $50,000, to be additionally paid by om 
Airspur at the tame of modification. a 


first group will include at our cost $20,000.00 


The exchange of AZ-14 ongines to AZ-16 engines io sh hoch ae eae 
incluéed in the basic purchase price and will be ar’ 
accomplished in prescribed order at no cost to Airspur. 


LRIECCNACLION 


earliest av 


Fs esstresis will advise Airspur at its iste 

pportunity of the number of aircraft and Mh gas eas 
time Gencaule for acceptance by Aixrspur, based on i 
coastructor number, 
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aac exccution of this Zirr order is subject to 
Airspus approval of Financing terns froa tne 

Export Credit Guarantee Department of the United 
Kingdom Coveruisent. In general, these terms shall 
bes 95% of tne factory price, non-moxtgage notes 
with interest at not more than 64% and a term of at 
least five (5) years as Airspur obligations. 

She training, serrying points, spares, manuals 

and other integral eiements will be cleared by 
Separate egreenent. 


2. Further in number to the aircraft to be ordered. 
under paragraph 1, Airspur Gesires options to equal 
a tetal of 20) aazse<artt. 


order under paragraph 1 equals & aircraft 
i i ij be Gated June l, 1970 and may 
irm order at any time prior there= 
pasi alt price not to exceed $495,000. 
ptional emuipmenat will also be $20,900 at Airscpur 

st and the conversion kit from Mark i to Mark II eee 
will be available ot $50,000, per aircraft, at Airspux* | - +: 
st when conversion is performed. 


@ orcered uncer peragraph 1 is 
5S aixrcrafe, ten the option date for 

a d to March Ll, 1970 with all 
pa 2 sone the remaining aircratt 


~ 


gia ay. 
Rave an option dGste of June l, 1970. A ttyle tas 


P. 
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ama PaueLan 


i 
estertieid, Missouri 


Zt 15 also agreed herewith that under separate cover 
You Will receive an Aixrspur Corporation check in the amount 
Of $100,000.90 to cover the initial twenty (20) sircraét 
eS a coneract cntion denosit. 
All aircraft under Cption are subject to constructor | 
numer, availability at time each option is exercised, 
Sincerely, 
Warren E, Kraemer 
Chairman 
WEX/kdj 


= 3 — 
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K. R. CRAVENS CORPORATION 
Suite 2300 

7733 Forsyth Boulevard 

St. Louis, Missouri 63105 


March l, 1971 


Honorable Roy Babitt 
Referee In Bankruptcy 
Room 237 

United States Court House 
Foley Square 

New York, New York 10007 


In the Matter of Airspur Corporation 


In Bankruptcy No. 70-B-577 


Dear Sir: 


Enclosed for filing is the Proof of Claim of K. R. 
Cravens Corporation in the above-captioned matter. 


You are hereby requested that all notices to which 
K. R. Cravens Corporation may be entitled be addressed 
to it in care of its counsel, Stolar, Heitzmann & Eder, 
515 Olive Street, Suite 1700, St. Louis, Missouri 63101, 
Attention: John W. Walbran (Telephone: Area Code 314, 
231-2800). 


A copy of the Assignment And Acceptance Of Assignment 
of International Jetstream Corporation and K. R. Cravens 
Corporation upon which the claim of K. R. Cravens Corporation 
is founded is enclosed with the Proof of Claim and the 
original of said Assignment And Acceptance Of Assignment 
which is filed therewith. Upon allowance of the claim, 
permission to withdraw the original of the said instrument 
is hereby requested, and, upon the granting thereof, the 
return of said original Assignment And Acceptance Of 
Assignment in the enclosed, self-addressed, stamped 
envelope is respectfully requested. 


Very truly yours, 


K. R. CRAVENS CORPORATION 


(hen | (eh 


William J. Phelan, President 


By 
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| UNITED STATES DISTRICT COURT 
|| SOUTHERN DISTRICT OF NEW YORK 


i meena Gn ew hi eet eet Sie tevits td-s d aie eneth tains tesa ens un oes aint x 
IN THE MATTER 
NO. 70 B 577 
OF 
ers OBJECTION TO CLAIM 
AIRSPUR CORPORATION & 1977 
a/k/a AIRSPUR NEW YORK, 

Bankrupt? 

aah earner dining midis sales A i Roeele ide dade aate eee aie > 4 


TO: K. R. CRAVENS CORPORATION 

Jerome Lipper, the trustee herein, by Alex L. 
Rosen, his attorney, objects to claim number 230, filed by 
| 
| K. R. Cravens Corporation, in the sum of $370,768.84, and 
cross-claims andmoves for an affirmative judgment against the 
| said claimant on the following grounds: 
| 1. On knowledge and information sufficient to 
|| form a belief, Kenton R. Cravens, deceased, hereinafter known 
as Cravens, was an officer, director, and majority owner or 
}Owner of all the issued stock of K. R. Cravens Corporation, 
hereinafter designated as Cravens Corp., and of International 
Jetstream Corporation, hereinafter designated as Internation- 


| 


jal, and was connected with or in control of Ohio Realty 


Company, hereinafter designated as Ohio. 

2. Sometime prior to and during Cravens's 
j}illness in 1971, and up to thereafter, William Phelan, his 
son-in-law, was a director and officer of Cravens Corp. and 
lof International. 

3. At all times herein mentioned, Cravens 


used Cravens Corp., Ohio, together with International as the 


medium to implement the plan herein mentioned. ~ 
i 


4. Cravens Corp., Cravens, Ohio, and Inter- 
national would have interrelated transactions «here funds 


were transferred to and from each of the said pz*ties to the 


other in discretion of Cravens 


5. Between on or about January, 1966 to 
about 1969 or 1970, Warren E. Kraemer, hereinafter desia~ 


ated Kraemer, president of Airspur, operated an agency in 


the United States on behalf of Handley Page, Ltd., an 


English corporation, hereinafter designated as original 
Handley, which was engaged in the business of manufacturing 
airplanes in England. 

6. During the aforesaid period, International 
was the exclusive distributor for original Handley and 
Cravens Corp., which financed or purchased planes and had 
them shipped ortransferred to International. 

7. +$|$%In or about 1968 or 1969 or prior thereto, 
original Handley had embarked upon or contemplated the 
manufacture of a new type of custom-built plane designed 
for short hops and known as the Handley Page Jetstream, 
(Jetstream). 

8. From about 19€8 to 1969 and prior thereto, 
original Handley was having financial difficulties. 

9. Kraemer and Cravens met from time to time 


to discuss their respective relationships to and interests 


|} in the original Handley and in the development and manu- 


facture of Jetstream planes by the original Handley and a 


successor company, in light of the financial difficulties of 
the original Handley. 
10. Kraemer and Cravens, motivated by self- 
interest and personal profit, conceived and implemented a 
plan to maintain such interest as they had in the original 
Handley or its successor company by refinancing and re- 
vitalizing the original Handley so that it could continue 
the manufacturing of airplanes, particularly the Jetstream 
planes, 
11. The plan cont.emplated the following: 
a. Kraemer was to form a corporation 
which was thereafter known as Airspur. 
b. The company that was to be formed by 
Kraemer was to acquire companies which had routes or some 
equipment already engaged in such business. 
c. The company that was to be formed by 
Kraemer was to use the Jetstream as its main airplane 
carrier. The planes were to be purchased from International, 
the sole distributor for said plane in the United States. 


d. Cravens was to assist in or help 


| acquire financing from Kraemer's corporation which was to 


be formed as aforesaid, and in addition, he was to attempt 
to acquire financing in order to take over the defunct 
original Handley. 

e. The corporation to be formed by 
Kraemer was to purchase a substantial number of Jetstreams 


from International. 


12. Kraemer and Cravens then implemented their 


pian as aforesaid, and Kraemer formed Airspur. 
| 


13. On August 7, 1969, a receiver was 


appointed by the English Court for the, by then, totally 
bankrupt originai Handley. 

14, On August 15, 1969 and on October 17, 1969, 
lla company formed and/or controlled by Cravens, contracted 


with the receiver of the original Handley to purchase the 


original Handley and continue operations as Handley Page 
Aircraft, Ltd., (Handley ITI). 

| 15. The negotiations between Airspur and the 
proposals thereto were that Airspur was to acquire twenty 
(20) Jetstream aircraft and obtain an option on ten (10) 


ladditional aircraft. 


| 16. The negotiations contemplated that the 
first five or eight Jetstreams contracted for would cost 
$445,000.00 each, plus $20,000.00 for factory installed 

i 

optional equipment, that the price of nine through twenty 
of said planes was to be $520,000.00 each; with a 10% down 
||} payment for each plane purchased, and the remainder to be 
paid over five to seven years at 6-1/4% interest, based on 


the United Kingdom Government (E.C.G.D.) financing or other 


financing which would minimize the cash investment of 


Airspur and which cash was required in developing the future 
|| operations of Airspur's business. 


17. The negotiations were that the purchase 


agreement, if any, was contingent upon a number ef factors, 


" 
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jincluding replacement with more powerful engines, modifica- 
™ of certain parts of the plane which were defective, 
the availability of financing as hereinbefore mentioned, and 


the approval of the Federal Aviation Administration that the 


Jetstream could be flown for public transr ation. 


18. Negotiations continued between Cravens, 
Kraemer, International and Airspur, but remained in a state 


of flux and never culminated into an agreement between 


Airspur and International. 
19. In December of 1969, by arrangement be- 
\|tween Kraemer and Cravens, Airspur gave $100,000.00 to Inter-— 


national, allegedly as some form of token, subject to an 


agreement being actually entered into, if any, between 
{ 
|| International and Airspur for the alleged purchase of twenty 


(20) Jetstream aircraft, pursuant to specific ce~ditions 


submitted by Airspur as hereinbefore mentioned. 


20. Cravens and his associates could not 
raise the necessary financing or were short the money to 
finance the contemplated Handley II reorganization and its 


operations. 


21. At the same time, International was in 
financial difficulties or insolvent. 

22, Cravens needed money for International or 
Handley II, or to meet past due bills. 

23. Cravens and Kraemer then conceived a plan 


whereby Airspur would lend to International a sum of 


|| $906,850.00. 


F 


4 
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} 24. Airspur did lend to International the 

lisum of $906,850.00 and received therefor notes of Inter- 

ijmational for said sum. . 

25. Said notes had no guarantors, but were 


imerely notes executed by International. 


| 26. The said notes were not secured in any 


manner. 


27. On or about January or February of 1970, 


| 
ithe financial conditions of International, or its affiliated 


l|companies, deteriorated, and the attempts to rehabilitate 
land refinance the original Handley were failing, whereupon’ 
la plan was conceived by Cravens and Kraemer to eliminate 

| tne debt owed by International to Airspur in the sum of 


| 


| $906,850.00, represented by International's notes, and the 


$100,000.00 token deposit hereinbefore mentioned. 


| 28. To implement said plan, it was arranged 
PY the parties her inbefore mentioned and others that Inter- 
| national do the following: 
a. Purportedly arrange for a sale of four (4) 
Jetstream aircraft to Airspur, 

b. Make it appear that Airspur had possession 
of four (4) Jetstream aircraft, 


c. Make it appear that Airspur had a security 


| 
| interest in the said four (4) Jetstream planes, and 


' d. Arrange that the notes for the sum of 
$906,850.00 be returned by Airspur to International for 


alleged payment of four (4) Jetstream planes under the guise 


of the plan hereinbefore mentioned. 


| ene 


29. The foregoing plan was implemented, and 


ithe notes for $906,850.00 were marked "paid February 24, 


1970", and were returned by Airspur to International on the 
lbasis that Airspur had title, possession and security interest 
in four (4) Jetstream planes. 

30. Thereafter and on or about February 27, 
}1970, three (3) Jetstream aircraft were flown to Northwest 
j Industries, Ltd., located in Edmunton, Alberta, Canada, a 
| subcontractor of Cravens Corp. or International, or their 
interrelated or affiliated company. 

31. The facts were that on February 24, 1970, 
|when the notes were returned as aforesaid, Airspur neither 
had title, possession nor a security interest in any four 


| (4) or even three (3) Jetstream planes. 


32. Attempts were made thereafter to purport- 
j}edly transfer three (3) Jetstream planes to Airspur, which 

| planes did not have the necessary modifications or changes 
lor engines, which could not be used for public air trans- 
portation and which had not been financed as negotiated for 
as hereinbefore mentioned. 


33. In 1970, Cravens and Phelan, Cravens Corp., 


or International, canabalized the the three (3) Jetstream 


planes that they purportedly claimed to have sold to Airspur 


jj under the fraudulent plan hereinbefore mentioned. 


| taken or converted from Airspur by International, a sub- 


stantial amount of said funds was turned over to Cravens 


| 
| 34. When the $1,068,500.00 was fraudulently 


Corp. or Ohio or was utilized for their benefit. 

35. Cravens, Cravens Corp., International 
and Ohio participated in the fraud committed and/or in the 
diversion of Airspur's funds as hereinbefore mentioned: 

36. As a result of the fraud committed and 
the diversion of Airspur's moneys as hereinbefore mentioned 
by Cravens, Cravens Corp., Ohio and International, Airspur 
was damaged in the sum of $1,068,500.00. 

WHEREFORE, Jerome Lipper, trustee in Bankruptcy 
of Airspur Corporation, applies to this Court te disallow and 
expunge the claim number 230 »‘f Cravens Corporation and that 
the cross-claim of Airspur be granted against Cravens Corp. 
for the sum of $1,068,500.00, and the said -vuntee be granted 
a judgment, together with such other and fuither relief as 


to this Court may seem just and proper in the premises. 


Dated: New York, New York 
‘. day of August, 1972 


Jerone Lipper, Trustee 


by Alex L. Rosen, his attorney 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER OF 
File 
AIRSPUR CORPORATION a/k/a No. 70-B-577 
AIRSPUR NEW YORK 
MAR 195 1971 


ROY BABITT 
REE IN BANKRUPTCY 
PROOF OF CLAIM In BaNKaere 


Bankrupt. 


STATE OF MISSOURI 
CITY OF ST. LOUIS 


ae / r 
Harrison. F. Coerver of 721 theust Street, in the 
City of St.. Louis, : esi of Missouri, being duly sworn de- 


poses and says: es, 
| \ 
1. That he is President ob 1 Mercantile Commerce 
Company, a Missouri} corporation, and carry ing on business 


at No. 721 Locust Stheet, in the City of St.“Louis, State 
of Missouri, and is duly authorizéd to make this Eroof of 
claim on its behalr. \ 


2. That the atov--named bankrupt was at and be- 
Sore the filing by -:ti of the petition herein for adjudi- 
cation of bankruptcy, and still is, justly and truly indebted 
to said Mercantile Sommerce Company in the prinet pa) sum 
of Three Hundred Seventy-five Thousand Dolla s ($375,000. 00) 
together with interest on said amount at reg rate of Eight 
Per Cent (6%) per annum from July 24, 1969 until August 31, 
1970, the date of adjudication. 


~_ 


3. That the consideration of said debt is as 


follows: Money loaned to bankrupt by this claimant. 
4, That no part of said debt has been paid. 
5. That there are no set-offs or counterclaims 


to said debt 


6. That this claimant does not hold, nd 
nor has any person by its order, or to its knowled ige 
belief, for its use, had or received, any security or 
securities for said debt. 


7. That the instrument upon which said debt is 
founded is attached hereto. 


S. That no judgment has been rendered thereon. 


9. This claim is filed as an unsecured claim. 


Yaa Mh och / Berere 
Harrison I’. Coerver 
Subscribed and sworn to before me this rT ieee day 
of March, 1972. 
My commission expires November 24, 1972 


etal erty Chialy ek & St. Lou 


er ig? ES EN 


ma. which adjoins the (Cj 


> 


‘“AIRSPUR CORPORATION’: 


New York, New York 


ay." 


DUE, guiy 24, 1979 2° 


AIRSPUR CORPORATION, a corporation organized and existing under the laws of the State of | 
Delaware (herein called the “Corporation™) for value received hereby panes to pay to 


G; his registered 
assigns five years from date hereof (unless belons that date this note shall have been called for redemp- 
\ tion and provision made for the payment of the redemption price hercof) the principal sum of 
THREE HUNDRED SEVENTY-FIVE THOUS. DOLLARS ($ 375,000.) with interest thereon 
from the date of issue at the rate of eight per cent (8%) per arnum payable at the ¢ffice of the 
Corporation, New York, New York in quarterly installments on the first day of January, ‘re first day 

of April, the first day of July and the first day of October following the date hereof. 

This note is one of an authorized issue of five year eight per cent notes of the Corpor :! on limited 
to the aggregate principal amount of Three Million Seven Hundred and Fifty Thousand Dollars 
($3,750,000), all of like tenor except as to dene ination. : 

All of the notes of this issue rank equally and ratably without priority of any of said notes over 
any others by reason of date or priority in time of the issue or negotiation thereof or otherwise. 

This note is not transferable by endorsement or otherwise than by surrender hereof for cancel- 
lation and the is:ue of a new note of like tenor in the name of the transferee and the registration of 
the transfer upon the books kept by the Corporation for that purpose at its principal off -e in the 
City and State of New York; the Company hereby agreeing at any time and from time to time to make 
transfers of this note as directed by th: above named payee and to issue new notes of similar tenor in 
the aggregate principal amount of the then unpaid principal hereon. 

This note is redeemable at any time prior to maturity by the Corporation at its option as a whole 
or from time to time in part upon at least thirty (30) days notice at the principal amount thereof 
plus accrued interest to the date fixed for redemption. Such notice to be by mail and to be addressed 
to the holder thereof at the address as indicated in the books of the Corporation. If this note shall be 
called for redemption and payment of the redemption price shall be duly provided by the Corpora- 
tion, interest shall cease to accrue hereon from and after the date for redemption fixed in the notice 
thereof. 

The Corporation will ot pay any dividends upon any share of stock of the Corporation, unless 
all interest due on or pr.or to the date of the payment of any dividend on the notes of this issue 
shall have been or be paid in full. 

This note is the corporate obligation of the Corporation only and no recourse shall be had for 
the payment of the principal of this note or the interest hereon, against any present, past or future 
stockholder, officer or director of the Corporation, either directly or indirzctly through the Corpora- 
tion by virtue of any statute or the enforcement of any assessment or otherwise; all such liability 
of said stockholders, Jirectors and officers, as such, being released by the registered owner hercof 
by the acceptance of this note and as part of the consideration of the issuc hereof. 


“The sale or transfer  N WITNESS WHEREOF, AIRSPUR CORPORATION, New York, 
‘of this Note is sub- 
: SAtiject to the provisions 
lof the Federal Securi- 2 
"iil ies Act of 1933, as __ its name by its president or Gbaiewan all as of the ..24..th.... 
rlamended, and to the day of «......00/ RTS rccsascciscs , 1969. ; 
terms of a Purchase * AIRSPUR. CORPORATION 
lAgreement dated as of 
“tiJuly 24, 1969 among 
Seed} Airspur Corporation ; y ete Noe”? ae 
4 len henemeneeessee Tesanees st herwe Mec wesenesenetane® 
Stand certain Purchasers PRIRRE “Chaitman 
jidentified therein. pres 
“p 


HLA Fite 2 Siam 


New York, has caused its corporate seal to be affixed hereto, attested 
by its secretary or assistant secretary and these presents to be signed in 
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yo UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of 
In Bankruptcy 
AIRSPUR CORPORATION, No. 70 B 577 


a/k/a AIRSPUR NEW YORK, 


Bankrupt. iy 
OCT 
POWER _OF ATTORNEY “0 1972 
eed Nee 
TO: Sidney I. Liebowitz, REE py GIT T 
: BAN, 
Lewis R. Cowan, ‘RUpr- 
Martin J. Bluestein and jv 


Cowan Liebowitz & Latman 

Attorneys-at-Law 

200 East 42nd Street 

New York, New York, 10017 

Mercantile-Commerce Company, a Missouri corporation, 

does hereby aut?orize you, or any one of you, with full power 
of substitution, to attend all meetings of creditors of the 
bankrupt aforesaid, and all adjournments thereof, at the places 
and times appointed by the Court, and forsaid corporation and 
in its name to vote for or against any proposal or resolution 
that may be then submitted under the Act of Congress relating to 
bankruptcy, to vote for a trustee or trustees of the estate of 
the said bankrupt and for a committee of creditors, to accept any 
arrangement proposed by said bankrupt in satisfaction of its debts, 
and to receive payment of dividends, and payment or delivery of 
money or of other consideration due said. corporation under such 
arrangement, and for any other purpose in its interest whatsoever; 
and with like powers to attend and vote at any other meeting or 
meetings of creditors, or sitting, or sittings of the Court, whch 
may be held therein for any of the purposes aforesaid. 


IN WITNESS WHEREOF, said corporation has caused this 


Power of. Attorney to b2 executed by its President and the seal 


-j- 
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of the corporation affixed hereto by its Secretary this /- 


day of October, 1972. 


MERCANTILE-COMMERCE COMPANY 
{ SEAL] 


oa 
_— 7. ae 
President 

ATTEST: 

ai tas aa 

oe aa | vA sta 

Secretary ZF 
STATE OF MISSOURI, ) 
) SS: 

City OF St. Logis, ) 


ye 


Sworn to before me this /-/*~ day of October, 1972, 
said subscriber being known to me to be the person described in 
and who signed and swore to the foregoing Power of Attorney and 
duly ecknowledged that he executed and was authorized to execute 


the seme on behalf of Mercantile-Commerce Company. 
Cc. 


i tn a er ee ix. 


DLic _ 
ELLIOTT W. ALEXANDER 
My Commission Expires: ovember 24, 1972 Notary for the County of St. Louis 


which adjoins the City of St. Louis 


Notary Pu 
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IN THE MATTER , Pal , 
Fn, ABITY 
' OF ; Atte 


\r : JEROME LIPPER, the trustee herein, objects ta 
claim numbex 238 filed by Mercantile Commerce Co in the 
sum of $375,000.00 and cross claims and moves fur 
affirmative judgment against the said claimant on the 
following grounds: 

1. Claimant was a stockholder of the bankrupt, 


with its agent or representative cn the Board of Directors, 


was privy to the operations and transactions of the 


bankrupt £com or about the date of incorporation and 


shared equally in the management and control of the 


bankrupt. | 


H 2. On July 24, 1969, 12,500 original issue sheres of 


\i Commer ce Co. for the sum of $125,000.00. 


Hy | 
llcommon stock of the bar*’rupt were issued to Mercantile | 
! 
{ ' 
| 
\| . * | 
\| 3. On July 24, 1969, Mercantile “ ommerce Co. en= 

{| 
{tered into an agreement collectively with Airspur Corporacion 


| 


| (Airspur), the bankrupt, and the stockholders’ of Airspur, | 


namely: Bankers Trust Company, ‘The Value Line Special Situation 


)Fund, Inc., Chemical Bank, as Trustee of the Chemical Bank 


t 
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LAW OFFICES 
COWAN, LIEBOWITZ & LATMAN 


200 EAST «1 wo STREET 
See yeeros NEW YORK.N. Y. 10017 
SIONEY | LIFROW!TZ 
ALAN LATMAN 
LEwiS R dwar, ieee conan 
ARTHUR J GREENBAUM YUKON 6-878 
ROBERT HALPER 9 
MICHAEL F MASCHIO October 24 9 1972 


CABLE AODORESS 
COWLIELAT, N.Y 


MARTIN J BLUESTEIN 


Hon. Roy Babitt, 

Referee in Bankruptcy 
United States District Court 
Scuthern District of New York 
United States Courthouse 
Foley Square 
New York, New York 10007 


Re: Matter of AIRSPUR CORPORA- 
TION, Bankrupt 
No. 70 B 577 


Dear Referee Babitt: 
Enclosed please find a Power of Attorney duly 
executed by our client, Mercantile Commerce Company, a 


claimant of the above- -ment ioned bankrupt. 


Would you please forward any notices that may 
be issued by the Court in this matter to this law firn. 


Thank you for your consideration. 


Sincerely, 


COWAN, LIEBOWITZ & LATMAN 


Martin J. Bluestein 
{ ae Pf 
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he aid period, International 
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e same time Cravens was negotiating with the receiver of 
Handley Page to purchase, revitalize and refinance the oper- 
ations of Page » particularly, its production of 
j 
the Jetstream. 
24. In July 1969,Mercantile Com advanced to 
Airspur an approximate total of $500,000.00 
25 Sn August , 1909, a receiver was appointed 


y English Court for the, by then, totally bankrupt 
original ‘iandley. 
26. Cn August 15, 196° and on October 17, 1969, 
a company formed and/or controlled Cravens, contracted 
with the r of the original ‘iandl to purchase the 
original ‘ianile we operations a, Handley Pag 
Aircraft, Ltd. Ii) 
ps e time Airspur had been formed, 
Mersinger was clected a diretor of Airspur, pursuant to an 


' arrangement 


Or an agreement as hereinbefore mentioned, to 
protect the : pective investments and/or loans made by 
Mercanile Comm. as hereinbefore mentioned, and he continued 
as director tntil abou suagust l, 1970, when Airspur was 
} adjudicated a inkrupt. 
28. Claimant had know jc or chargeable with 
' 
!knowledqe that uemer, an of cer o Airspur, was engaged 
in negotiations with Cravens of | ynal for the al- 
leged purchase of certain Jetstreum aire ft, manufactured 


29. The negotiation 


Proposals thereto were that Airspur was to 


twenty Jetstream aircraft and obtain an option on ten 


(10) 


additiona! aircraft. 


30. The negotiations 


five or eiqht Jetstreams contracted for 


$445,000.00 each, plus $20,000.00 for factory 


installed 


Optional equipment, that the price of nine through twenty 


of said planes was to be $520,000.00 with a 10% down 


payment for each plane purchased, and the remainder to be 


paid over five to 6-1/4% in*e2rest, based on 


the United Kingdom Government (E.C.G.D.) financing or other 


financing which would cash investment of 


Airspur and which cash was required in developing the future 


: ' 
operations of Airspur's business. 


t. The 


negotiations were that the purchase 


agreement, if any, was continuent upon number of factors, 


including the replacement with more powerful engines, modifi- 


cation of certain parts of the plane which were defective, 


the availability of financina asc hereinbefore mentioned, 
and the approval of the federal Aviation Administration 


that the Jetstream could be flown for pub 


ic transportation. 


x i Negotiations continuee between Cravens, 
' 
Kraemer, Tnternational and Airspur, Lut remained in a state 
' 
of flux and neve culminated into cn aaqrcement between 


" 


Airspur and 


International. 


33. In December of 1969, by arrangement between 
Kraemer and Cravens, Airspur yave $100,000.00 to Inter- 
national, allegedly as some form of token, subject to an 


agreement being actually entered into, if any, between 


International and Airspur for the alleged purchase of 


twenty ( Jetstream aircraft, pirsuant to specific con- 


ditions submitted by Airspur as hereinbefore mentioned. 


Crevens and his associates could not raise 


the necessary financing or were short the money to finance 


the contemplated "landley [I reorganization and its opera- 


tions. 


35. At the same time, International was in fin- 


ancial difriculties insolvent. 


for International or 


Handley Il, 


37. Cravens and Kraemer then conceived a plan 


whereby Airspur would lend to international a sum of 


$906,850.09. 


to International the sum 


International 


for said su. 


aquarantors, but were 


merely notes 


secured ir y 


40. 1¢€ 


manner. 


; national do the following: 


41. On or about January or February of 1970, 
the financial conditions of International, or its affiliated 
companies, deteriorated, and the attempts to rehabilitate 
and refinance the original 4Yandley were failing, whereupon \ 
a pian was conceived by Cravens and Kraemer to eliminate 
the debt owed hy International to Airspur in the sum of 
$906,850.00, vsepresented by International's notes, and «he 
400,000.09 token deposit hereinbefore mentioned. 

42. To implement said plan, it was arranged by 


the parties nereinbe‘ore mentioned and others that Inter- 


a. Purportedly arrange for a sale of 
four (4) Jetstream aircraft to Airspur, 


b. Make it appear th 


had possession 
of four (4) Jetstream aircraft, 

c. Make it appear that Airspur had a 
security interest in the said four (4) Jetstream planes, and 

d. Arrange that the notes for the sum of 
$906,850.00 be returned by Airspur to lnternational for 
alleged payment of four (4) Jetstream planes under the guise 
of the plan hereinbefore mentioned. 

42A. The foregoing plan was implemented, and 


the notes for $806,650.00 were marked "paid February 2: 


p< 


1970" and were returned by Airspur to International on the 
basis that Airspur had title ssession and securit: 


interest in four (4) Jetstream places 


a 


43. Thereafter and P dy 


February 
three (3) Jetstream aircraft were flown to Northwest Indus- 
‘tries Ltd., located in Edmunton, Alberta, Canada, a sub- 
contractor of Cravens Inc. or International, or their inter- 
! related or affiliated company. 
44. The facts were that on February 24, 1970, 
when the notes were returned as aforesaid, Airspur neither 
had title, possession nor a security interest in any four 
(4) or even three (3) Jetstream plancs. 
45. Attempts were made thereafter to purportedly 
‘transfer three (3) Jetstream planes to Airspur, which planes 
i did not have the necessary modifications or changes of 
engines, which could not be used for public air transporta- 
_tion and which had not been financed as negotiated for as 
-hereinbefore mentioned. 
46. At the January 6, 1970 meeting of the Board 
f Directors, at whicliMersingerwas present, it was reported 
; that continuing efforts were being made to finance the 
Jetstream fleet. At the February -13, 1970 meeting, at 
| which Mersingerwas present, further reports were made of the 
difficulties involved with the financina of the Jetstream 
‘aircraft. [It was also reported that four Jetstream aircraft 
were at that time in Canada. 
47 In reality, «there were no Jetstream aircraft 


in Canada, and by the february mecting, it was obvious that 


no financing would bo forthcoming from the British Government. 


Yet, on February 24, 1970, with the acquiescence of Mersinger 


the Internitional Jetstream notes were marked “Paid February 


24, 1970" an@ were returnec by Airspur to International 


Jetstream on the pretense that ALrspur had title, possession 


l/ and a security interest in four Jo*stream planes, 


42 Mersinger,. having been forewarned by previous 
errors in Projections submitted to hii and hy other loose 
acts and statements of officers and directors of Alrspur, 
and having knowledge of the aforementioned, had a Guty to 
act as a prudent man manuging his own property. He had, 
therefore, a duty to investigate and prevent the virtual 
gift of approximately $1,000,000.00 te International 
Jetstream. 

49, Mersinger jic not reguest to see ov inquire 
as to whether a written memorandum or contract had been 
signed by International or alrspur as to the transactions 
relating to the purchase of Jetstream aircraft, or as to 
whether the negotiations had resultce in compliance with 
the necessary implementation of the proposals as set forth 
in paragraphs 30 and 312 supra. 

50. Prior to the token $100,000.00 being ; 
given by Airspur to tnternational ane the said loan of 


$906,850.00 having been made and thereefter, both prior to 


--l]-- : 
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and when the notes were returned to International as herein- 
before mentioned Mersingerdid not request a financial state- 
ment, credit report or information as to the financial 
responsihility of [nternaticnal, trailed to make any 
investigation thereof, and had no knowledge of the financial 
responsibility of International. 

51. Mersinger continucd to neglect his duty to 
the bankrupt, and acquiesced in matters which led to further 
waste of corporate assets, to wit: In or about May, 1970, 


Kraemer andMersinger along with the other directors, conceived 
a plan to form a corporation to be known as American 
Jetstream, Inc., (American Jetstream), wkich was to purchase 
the then remaining fixec assets of Handley II, even though 

it was common knowledge that Cravens had failed disastrously 
in his attempt to reorganize the original Handley company, 
that it was impossible to get financing from the Pritish 
Government, that the Jetstreom aircraft were vefective, that 
a Jetstream aircraft had crashed over St. Moritz, Switzerland 
on March 6, 1970, killing at least thirteen persons, and 

that the Federal Aviation Administration had banned the 
commercial use of Jetstream aircraft in the United States. 

» Despite the obove.Mersinger 1yreed to the 
purchase of the assets of Handley II, ance in furtherance of 


the plan, ‘\merican Jetstream was incorporated on or 


aaj 2e< 
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ii gbout May 11, 1970 under the laws cf the State of Delaware, 


iWith 1,000 shares of authorized c 1on stock of the par 
HT 
val 2 of 10¢ a share. A certificate to do business in | 


New York State was filed on June 9, 1970 by American 


jJetstream. American Jetstream actualy only issucd 100 
i 
‘shares, with a par value of $10.00, and all of these shares 


| 
‘were issued to Airspur. 


' 2 
\ 33. On June 2, 1970, an agreement was drawn ? 
j 

"between American Jetstream and Richard N.D. Langdon, the | 
: j 
j) COurt-appointed receiver of Handley ITI, whereby American 

' 

Jetstream was to pay a deposit of approximately $72,000.00 
| 
i y 
for an option to buy the remaining asscts of Handley II. 


The deposit would be forfeited if the option was not 


jlexercised. Srid agreement is attached hereto, and marked 


Exhibit 2. 


54. Directly, or through its wholly owned 


Subsidiary, Airspur Financial Corp., Airspur paid said sum 


I 


of approximately $72,000.00, which was the required 
! 


‘deposit for acquiring the option hereinbefore mentioned, 
! 
In addition, Airgspur, or through its aforementioned sub- 


| 
bo ; , 
|!sidiary, paid various sums amounting to approximately 
i} 
; $20,000.00 to Beaumont & Sons, the attorneys who were 


i handling the transaction in Gucslion for American Jetstream 
if 
li 
' in London, 


{! | 


ry vos No other capitol investment and no ether 
' 
' 
H 
--13-- 
I; ° 
| 
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SE 
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moneys of any kind were paid or invested by any other party. 


56. Neither Air 


received anything in return for the approximately $92,000.00 


paid, as hereinbefore mentioned, except the 


100 


shares of 


pur nor Airspur Financial Corp. 


American Jetstream stock, each of which share had a par 


value of 10¢, for a total of $10.00. 


is American Jetstream had no other assets of 


any kind, except the questionable option to acquire the 


remaining Handley [I assets. 


58. During the time that Airspur 


i moneys hereinbefore mentioned, Airspur was 


}operating capita), was in serious financial 


and was not paying its bills as they became 


$9. The option hereinbefore mentioned 


be abandoned, and all of the $92,000.00 advancal and paid 


was paying the 
short of” 


difficulties, 


due. 


n 


‘by Airspur, or Airspur Financial Corp., was lost. 


ad 


co. Prior to the time assets of Airspur, 


its subsidiary were wasted in the American Jetstream 


operation,Mersingerknew thit millions ¢ 


rh 


previously been los in an attmept to reorganize original 


llundicy. He knew of the errors of juwigment, 


tions and failures in projections, financial 


involved in the above venture, yet he failed 


misrepresenta= 


and otherwise 


to 


dollars had 


+ 
c 


°o 


and/or 


further 


prevent the dissipation of the assets of the bankrupt, 


failed to acquire further knowledge of relevant facts so 
as to prevent additional waste, which amounts to wanton 
and reckless disregard for the consequences’ of his conduct 
as will hereinafter be shown. 

61. During and around the same time that 


Airspur was allegedly negotiating with International, to 


"wit: on or about September or October, 1969, the Board 


of Directors of Airspur, including Mersinger conferred 
regarding the purchase of a Caribbean area airline 
passenger operation known as Tradewinds Airlines, Inc. 
(Tradewinds), and the purchase of 100% of the common 
stock of Tradewinds Investment Co., an affiliate of 
Tradewinds. These companics were to be purchased from 
Berwind Corporation of Philadelphia (Berwind), the parent 
corporation. ‘Tradewinds was to be renamed Airspur Caribbean, 

62.Mersinger had knowledge that the capital 
investments and loans initiallymade in Airspur totalled 
about $4,770,000.00, and that Airspur was then in its 
formative stages and required a good credit rating and an 
image to the general public that it was financially sound 
and responsible so as to scituns Senne carriers. and the 
general public to do business with it and use its passenger 
services. 

63. The purchase price to he paid by Airspur 
for the acquisition as‘ aforeme ntioned from Berwind was a 
total eum of $3,550,000.00; $1,150,00.00 in casnand 


$2,400,000.00 in inglalJnents. 


--]5-- 


Inc. 


cd 


: $2,400,000.00, represented by notes. 


| 
' 
| 


\} 


< 
Q 
n 
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64. During the negotiations and discussions, 
taking into consideraticn the limited capital and cash 


that Airspur nad as against the amount necessary for 
expansion and to have credit extended to it, no security 
interest or liens were to be given to Berwind for the 
balance of the purchase price which was to be paid in 
installments. 

65. Thereafter, on October 22 
entered into an agreement which was closed on October 30, 
1969 whereby it purchased from Berwind the common stock 


of Tradewinds Investment Company, w ch a cash payment of 


$1,150,000.00 and installment payments of a balance of 


66mMersinger Was kept informed of the negotiations, 


received various memoranda pertaining thereto, and received 


drafts of the proposed agreement between Airspur and 


Berwind. 


67. The transaction involving Berwind was the 


. . _ . i 
most important acquisition undertaken by Airspur, representing 


2 


an aggregate cash payment and deferred obligation, of which 


$1,150,000.00 cash was an immediate payment 
68 Mersinger had knowledye that the total in- 


tment in «wand loans made initially to Airspur was the 


sum Of ahout $4,770,000.00. 


69. The transaction with Berwind, involving 


| 
| 
| 
| 
| 
i 


i 
' 

i P. 172a : 

! 

|| $3,550,000.00, was of major importance to Alrspur, and ; 

}! ] 


t 


' claimant, by its stockholder's agreement was obligated to make 
a thorough investigation of the operations of the business 


wirspur was acquiring. It was claimant's duty to determine 


"' the probabilities of Airspur Caribbean being a successful 


, Operation, to examine the provisions of the contract ! 
i 
, relating thereto, and to recognize the effect the signing 


of said contract would have on the future of \irspur. 

. 70. wespite the significance of the Berwind 
| 

; transaction, the claimant or its representative did not | 
| 

' investigate the matter with the reasonsble care 3 businessman: 


| Of ordinary prudence would have exercised in the management 


| 
Of his own affairs. | 
i 71. Reasonable investigatiom by the claimant H 
{i | 
,Or its representative into the operation of Tradewinds | 
i 
, would have ostablished that same was unsuccessful, and 
| : 
, that the transaction was doomed to fail. l 
i) ! 
i 72. Claimant's representative failed and | 7 
| 
' 


|omitted to perform his duties as officer and director of 
| 

| 

pte soe and therefore claimant, under the aforementioned 
| ‘ 

agreement anong stockholders, was neglivyent in failing to 
prevent the disaster which resultec 


| transaction. 


73. The consequences of 


the Berwind transaction directly resulted in the bankruptcy 


' ey tae poe 


,Of Airspur, resulting in damages to Airspur of approximately 


' $5,000,000.00. 


. 


ly PLEASE TAKE FURTHER NOTICE that no date has been 
set for a hearing on the objection within. A hearing is 


subject tethe Honorable Roy Babitt, Referce in Bankruptcy, 


setting a date on his calendar for a 


date certain, written 


notice of which will be. forwarded to you or your authorized 


;attorney. 

i WHEREFORE, Jerome Lipper, said trustee, prays 
that said claim of Mercantile Commerce cohbe disallowed, 
ny - . 3 c 
,and that he recover from said claimant the amount of 


$6, 208,904.00. 


, Dated: New York, New York 
I, 17th day of August, 1972 


| 


For Exhibits to this document see pp. 74-84 
of this Appendix. It has not been 
reproduced here in the interest of 


brevity and non-duplication. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
= ee we ae ee ee ee we we ae SSS ge 
IN THE MATTER No. /0 B 577 
ear 
NOV 26 f2/2 
OF NOTICE OF MOTION 
: AND MOTION TO 
AIRSPUR CORPORATION, a/k/a DISMISS COUNTER- 
AIRSPUR NEW YORK, $ CLAIM 


Bankrupt. : 


PLEASE TAKE NOTICE, thrt the undersigned will 
move the Hon. Roy Babitt, Referee in Bankruptcy, at the 
United States Couithouse, Foley Square, New York City on 
December 5, 1972 at 1:30 P.M., or as soon thereafter as 
counsel can be heard, for an order pursuant to Rule 12 (b) (1) 
and Fule 12'b) (2) of the Federal Rules of Civil Procedure 
dismissing the "Objections to Claim and Offsets, Cross-claims 
and Request for Affirmative Judgu:nt" (hereinafter denominated 
“counterclaim") filed by Jerome Lipper, Trustee in Bankruptcy, 
against Bankers Trust Company, claimant herein, on the grounds 
that: ‘ 
1. The Bankruptcy Court lacks jurisdiction of 
the subject matter: of said counterclaims; 
2. The Bankruptcy Court lacks jurisdiction of 
the person of Bankers Trust Company; 
and for such other and further relief as the Court may deem 


Just and proper, together with the costs and disbursements of 


4 


his motion. 


Dated: New Yerk, New York 
November 17, 1972 


TO? 


ALEX L. ROSEN, ESQ, 


Attorney 


for Trustee 


225 Broadway 


New York, 


New York 


WHITE & CASE 


fo ia 


c 


of ‘ €C¢¢<-2C 


A Member of the Firm 


Attorneys for Claimant 
Bankers Trust Company, 
14 Wall Street 


as Trustee 


New York, New York 10005 


> 


UNITED STATES DISTRICT COURT 


SQUTHERN DISTRICT OF NEW YORK 


ee ae a ee a catia a x 
IN THE MATTER : 
70 & S77 
OF : 
AFFIDAVIT 
RIRSPUR CORPORATION, a/k/a : 
AIRSPUR NEW YORK, 
Bankrupt. 
sae aa ae age Ra a aR a a ee o = = 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ry 

A.A.T. Wickersham, being duly sworn, de noses 
and says: 

I am a Vice President of Bankers Trust Company, 
claimant herein. I make this affidavit in support of 
Bankers Trust's motion to dismiss the "Objection to Claim 
and Offsets, Cross-claims and Request for Affirmative 
Judgment" filed herein by the Trustee, Jerome Lipper on 
or about the 30th day of August, 1972. 

The aforesaid pleading (hereafter referred to as 
“counterclaim") seeks disallowance of the claim filed herein 
by Bankers Trust Company ana. in addition, seeks affirmative 
recovery and judgment agsiast Bankers Trust in the amount of 
SG, 904.00. The gravamen of the counterclaim apparently 
is that Bankers Trust Compeny purchased stock of Airspur, was 
a party -o an agreement among the stockholders of Airspur, 
that it designated one Andrews as its agent to act on the 
Board of Directors of Airspur, that Andrews breached his duties 
as officer and director of Airspur, and that Bankers Trust 


either knew or is chargeable with knowledge of the 


negligent acts and/or omissions of Andrews. It 
that Andrews' (and others') negligence resulted in th= 
Gamage to Airspur in the amount of $6,208,904.00. 

The pertinent underlying facts and documentation 
have been previously submitted to this Court. Bankers 
Trust Company, as trustee for certain trust funds, on 
July 24, 1969 purchased 62,500 shares of Airspur common 
stock for the trusts. On behalf of the same pension funds, 
Bankers Trust loaned Airspur $1,875,000 through purchase of 
Airspur 8% notes. A copy of the purchase agreement is 


annexed hereto as Exhibit A. On the same day, also in its 


ricas trust funds, Bankers Trust 
entered into an Agreement with Airspur and the other 
stockholders of Airspur which required consent of the 
majority of the Group B stockholders before certain affirma- 
tive major actions, such as sale of the bulk of Airspur's 


assets, could be taken by the corporation. As a holder of 


all 


the Group B common stock of Airspur and pursuant to the 
Agreement, Bankers Trust agreed to the designation of cer- 
tain persons as members of the Board of Directors of Airspur. 
Annexed hereto as Exhibit B is a copy of the aforesaid agree- 
ment among stockholders. 

Bankers Trust Company had nogindividual or corporate 
interest in the above-described investments or agreement. 
The stock and loan investements, and entry into the 
amony stockholders, were all entersd into by Bankers Trust 


in its capacity as trustee on behalf of trusts it was 


° 
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Upon Airspur's filing under Chapter XI of the 
Bankruptcy Act, and following the adjudication of Airspur 
as a bankrupt, Bankers Trust as trustee of the trusts it 
was administering filed a proof of claim before this 
Court in the amount of $1,875,000. No objection was made 
to this claim until the filing of the “Objections” on or 
about August 30, 1972. 

While the document filed on or about August 30, 
1972 purports to be, inter alia, objections to the claim 
of Bankers Trust Company, no reference whatsoever is made 
in that document to the transaction upon which the claim 
of Bankers Trust Company is based, that is, the loan to 
Airspur through the purchase of notes in the sum of 
$1,875,000 on behalf of the trusts. Instead, the "Objections" 
refer to the purchase of stock, the agreement among stockholders, 
the designation of persons to the Board of Airspur and the 
subsequent business dealings of Airspur which it is alleged 
resulted in the tosses leading to bankruptcy. 

It is thus obvious that the so-called objections, 
offsets, cross-claims and request for affirmative judgment 
have no relation to the claim filed by Bankers Trust as 
trustee, that is, for money loaned to Airspur upon its 
formation. Moreover, as the exhibits annexed hereto estab- 
lish, these transactions were entered ir to by Bankers Trust 
as trustee for certain cvabk: funds. The claim of Bankers 
Trust was similarly filed as trustee these trust funds 
seeking to recover for the beneficiaries of those funds the 
amounts invested on their behalf. I am informed that if 
there is any claim against Bankers Trust, it must be against 


Ba kers Trust in its individual capacity and not as a trustee. 


Fs 1799. 


Bankers Trust has not filed any claim or otherwise appeared 
in this proceeding in its individual capacity. 

For the firaenien reasons and those set forth in 
the aceampanying memorandum of law, it is respectfully re- 
quested that the Objection To Claim and Offsets, Cross-claims 
and Request for Affirmative Judgment filed by Jerome Lipper, 


the Trustee herein, be dismissed. 


\ 


LO 


‘a 


mk. } 
AYA “A 4 fa A 
Vl MEE 


—4 


Sworn to before me this 
Tk 


// aay of October, 1972. 


Ye. os ris 
os , y 4 
Oe ee ee 


Notary Public 


a 


CLAIRE HANSEN 
Notary Public, Siote of New York 
No. 24-6767210 
Qualified in Kings Ceunty 
Certificote filed in New York County 
Commission Expires Morch 30, 1974 


For Exhibits A and B to this document see 


pp. S-4| and pp. 449-55 of this Appendix. 
It has not been reproduced herein the 


interest of brevity and non-duplication. 


| 


| 
| 
| 
| 
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NOV 2 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT F NEW YORK 
| 2 ee ee ee a ee ee a ees ee ee ae x 
\ / IN THE MATTER OF No. 70 B 577 
£ 
7 
.% AIRSPUR CORPORATION, a/k/a NOTICE OF MOTION TO 
f AIRSPUR NEW YORK, DISMISS OBJECTIONS TO CLAIM 
: AND OFFSET*. CROSS-CLAIMS AND 
Bankrupt. REQUEST .R AFFIRMATIVE 
- JUDGMENT 
ee | p 4 
Dhaai 
by fs PLEASE TAKE NOTICE, that upon the ann -ed affidavit 


of Lewis R. Cowan, Esq. sworn to the 28th day of November, 


1972, and all other proceedings heretofore haw herein, the 

: i\\ undersigned will move the Honorable Roy Babitt, Re‘eree in 

ry Bankruptcy, at the United States Courthouse, Foley Square, 
New York, New York on the 5th day of December, 1972, at 1:30 
P. M., or as soon thereafter as counsel can be heard, for an 
order pursuant to Rule 12(b)(1) of the Federal Rules of Civil 
Procedure dismissing the "Objection to Claim and Offsets, 
Cross-Claim and Request for Affirmative Judgment" (herein 
referred to as "Objection, etc.") filed by Jerome Lipper, 
the Trustee ‘in Bankruptcy against Mercantile Commerce 
Company, a claiman. herein, on the ground that the Bank- 
ruptcy Court does not have jurisdiction of the subject matter 
of the said "Objection, etc." and further allowing the 


claim of Mercantile Commerce Company as .filed, and for such 


J ‘ 


other and further relief as the court may determine to be 


just and proper together with the costs of this motion. 


Dated: New York, New York Yours, etc. 


Tos 


November 28, 1972 
COWAN, LIEBOWITZ & LATMAN 


By: ie Clase 


Lewis R, Cowan, Partner 
Attorneys for Claimant 
Mercantile Commerce Company 
200 East 42nd Street 

New York, New York 10017 


Alex L. Rosen, Esq. 
Attorney for Jerome Lipper, 
Trustee in Bankruptcy 
225 Broadway 

New York, New York 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eeeeeee8eeeeseeseeeseeeegneeeeeesee 4 
IN THE MATTER 
No. 70 B 577 
OF 
AFFIDAVIT 
AIRSPUR CORPORATION, a/k/a 
AIRSPUR NEW YORK, 
Bankrupt. 
eeee#e#eeeege54nduoeegeeeeee xX 
STATE OF NEW YORK ) 
sgss.: 


COUNTY OF NEW YORK ) 
LEWIS R. COWAN, being duly sworn, deposes and says: 


1. I am an attorney-at-law and a member of the 
firm of COWAN, LIEBOWITZ & LATMAN, attorneys for MERCANTILE 
COMMERCE COMPANY (hereinafter called "COMMERCE"), a Missouri 
corporation. I make this Affidavit in support of the motion 
being made by COMMERCE to dismiss the "Objection to Claim and 
Offsets, Cross-Claim and Request for Affirmative Judgment" 
(hereinafter called “Objection, etc."') filed by the Trustee 


in bankruptcy on or about August 17, 1972. 


2. On or about the 1l5thday of March, 1971, COM- 
MERCE filed a claim against the bankrupt in the sum of 
$375,000 plus interest which claim is based on a note of the 
bankrupt corporation in the principal amount of $375,000 pur- 


chased by COMMERCE on July 24, 1969. A copy of that claim 


is annexed hereto as Exhibit "I". 
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3. In or about August, 1972, the Trustee in 
bankruptcy served upon COMMERCE its "Objection, etc.". The 


"Obiection, etc." 


not only seeks to have the Bankruptcy Court 
disallow COMMERCE's claim, but also seeks to obtain an affir- 
mative judgment against COMMERCE for damages in excess of 


S£ ©30,000. A copy of said "Objection, etc." is annexed 


to.eto as Exhibit "II". 


4. Virtually the exact same "Objection, etc." 
was filed against other holders of the AIRSPUR CORPORATION 
notes, who have similarly filed claims for the principal 
amount of these notes lus interest. These claimants include 
Chemical Bank, Bankers Trust Company and Ohio Real Property, 
Inc.. Chemical Bank and Bankers Trust have both moved to 


dismiss the Trustee's "Objection, etc."' and by the instant 


motion, COMMERCE joins in praying for such relief. 


5. In August of 1972, an action was commenced in 
the New York State Supreme Court, New York County by the Trustee 
against COMMERCE, by service of a summons and complaint in 
St. Louis, Missouri. Annexed hereto as Exhibit "III" is a 
copy of said summons and complaint. Of the seventeen defendants 
named in the New York State action, most have not filed 
claims in the Bankruptcy Court. In the New York State action, 
the Trustee is seeking damages against the defendants in the 


total amount of $6,208,904 which is exactly the same amount of 


{ 
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damages which the Trustee seeks in his "Objection, etc." tc 
obtain by summary jurisdiction against each of certain claimants 
individually, in the Bankruptcy Court. It is clear from read- 
ing both the complaint in the New York State action and the 
form of “Objection, etc." filed against COMMERCE, Chemij.cal Bank 
and Bankers Trust in the Bankruptcy Court, that the Trustee 
alleges the exact same set of facts in both documents, and that 
the claims being asserted in the "Objection, etc." correspond 
to the alleged three causes of action in the State Court 


couwplaint, 


6. i further wish to point out to this Court that 
nowhere in the "Objectic ., etc." does the Trustee bring into 
question the validity of COMMERCE's filed claim based on the 
note. Since the entire "Objection, etc." should be dismissed 
by the Bankruptcy Court on the grounds which are set forth in 
the accompanying memorandum of law, being submitted by COMMERCE, 
and the similar arguments propounded by Chemical Bank and 
Bankers Trust Company, the filed claim of COMMERCE must be 


allowed without any offset or reduction in amount. 


i . 
LEWIS R,. COWAN 
Sworn to before me this 
28th day of November, 1972 


{ f >: oo aa 77 ] oy Oe 
Notary Public 


RONA MISEANERE 
Notary Public, Et-*s of Mow Yorm 
Pee 41-7035223 

aiified in Queens 


Qu 
rt. fled In New York Sou! 
enna Fenires March $0. 1974 


—— oer 
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SOUTHERN DISTRICT. OF NEW YORK 


IN THE UNITSD “TAT=E® DISTRICT COURT 


IN THE MATTER OF 


AIRS PUN CONPOPATION a/k/a @. 70-B-577 
RIRO CUR WT YORN 


Bankrupt. 


PROOP OF CLAIM Ic! BANKRUPTCY 
STATE OF MISSOURI 
CITY OF ST. LOUIS 
Harrison FP. Coerver of 721 Locust Street, in the 


City of St. Louis, State of Missouri, being duly sworn de- 
poses and says: 


ce 
we 


1. That re is President of Mercantile Cormerce 
Company, 2 Missouri corporstion, and carryins on business 
at I>. 721 Locust Street, in the City of “t. Louis, ctate 
of ‘tissyouri, and is duly authorized to make this proof of 
claim on its behalf. 


©. That the cbhove-named bankrupt ws at and “@- 
fore the filins by ttt of the petition herein for adirdi- 
cation of bankructey, and still is, fustly ond truly indebted 
t. caid “Mercantile Commerce Commany in the princiral cum 

of Three Hundred Seventy-five Thoucard Tollars (3375,C00.00) 
tosether with interect on said amount et the rte of Light 
Per Cent (33) per annun from July 24, 1969 un’ .1 August 31, 


1970, the cate of adJudicaticn. 


3. That the consideration of said debt is as 
follows: Money loaned to bankrupt by this clairant. 


&. That no part of said debt has been paid. 


5. That there are no set-offs or counterclains 


to said debt. 
6. That this clatrant does not hold, ond ms not, ay 
nor has any person by its orcer, or to its knowledge or ; 


belie!, for its use, had or received, any security or 
securities for seid debt. E 
x | 


7. That the instrument upon which said debt is 
founded is attached hereto. 


8. hac no judgment has been rendered thereon. 


9, This claim is filed as an unsecured clain. 


Harrison &. coerver 


cubseribed and sworn to before me this day 


of March, 1971. 
My commission *xpires e 


(seal) 


Wotary Pudlis 


: New Vark New York - 


FIVE.Y YEAR, ‘EIGH? PER. 


sie geist ii tal ea + 
‘ . r A >> 2 


eas Po Ss pene wer 


. : AIRSPUR corr ORATION, a corporation org: nized and existing under he ‘laws of the State of. 
~- Delaware (herein called the “Corporation ) for value received hereby on to ay to - 


tone th MERCAN 'TILE_COMMERCE COMPANY _ 


sztigns five years from date hereof (unless before that date this note e shall have t been called for redemp- ~ 


ites 


ia . tion and provision made for the os of the redemption price hereof) the principal sum of ~ 
WTHREE HUNDRED SEVENTY-FIVE THOUS. DOLLARS (S 375,000.) with intercst thereon 
j x from the date of issue at the rate of re ht per cent (352) per annum payable at the office of the 


~ Corporation, New York, New York in quarterly installments on the first day of January, the first day 

i of April, the first day of July and the first day of October following the date hereof. ee 
. This note is one of an authorized issue of five yea. eight per cent notes of the Corporation limited 
.../to the aggregate principal amount of Three Million Seven Hundred and Fifty oper eh Dollars 
= 2° ($3,750,000), all of like tenor except as to denomination. “eet lente 
“-. “All of the notes of this issue rank equally and ratably without priority of any of said notes over 

“ eny others by reason of date or priority in time of the issue or negotiation thereof or otherwise. 


2 

hey This note is not transferable by endorsement or ouierwise than by surrender hercof for cancel- 

4 > Jation and the issue of a new note of like tenor in the name of the transferee and the registration of 

4h 28 the transfer upon the books kept by the Corporation for that purpose at its principal office in the _ 

{fj 2-=:.-" City and State of New York; the Company hereby agreeing at any time and from time to time to make 

4 - +. transfers of this note as directed by the above named payee and to issue new notes of similar tenor in : 
aia 's--* the aggregate principal amount of the then unpaid principal hereon. a ed izise 
qs ‘ ~ This note is redeen able at any time prior to maturity by the Conpecsiien at its epun asa “whoie 

* RA " or from ‘time v time in part upon at least thir. y (30) days notice at the principal amount thereof 

» re : - plus accrucd interest to the date fixed for redemption. Such notice to be by mail and to be addressed | 

% 4 “: >to the holder thereof at the address as indicated in the books of the Corporation. If this note shal! be 

e}iq 2°27 ealled for redemption and payment ~/ the redemption price shall be duly previded by the Corpora- 

3i] =+-tion, interest chal cease to accrue hereon from and afves the date for redemption fi.ed in the notice 

A ~ thereof. ‘ i pat at oe TH: ma ees 
vt =-5+5:>~: The Conniation will not pay any dividencs upon a ‘any share of stock of the Corporation, unless © = 
BS ese ‘al interest die on or prior to the date of the pay ment of oe: dividend on the notes of this issue 
afl _-t=i+° shall have been or be paid in full. “- t+. ag Tete tetets te eins per ieseeys 
Sy “-.:.. 1’ This note is the corporate obligation of the Corporation only and no recourse shall be had for 

]u > Sy the payment of the principal of this note or the interest hereon, against any present, past or future 

4 E area stockholder, off.cer or director of the Corporation, either directly or indirectly through the Corpora- 
AN “52 tiom by virtue of any statute or the enforcement of any assessment or otherwise; all such liability 
a8 "=.=" of said stockholders, directors and officers, as such, being scleased by the registered owner hereof 
he 0° oS: by the ecceptance of this note and as part of the consderatior of the issuc hereof. * s ‘. 3 


27a The sale or transfer IN WITNESS WHEREOF, AIRSPUR CORPORATION, New. York, 
Ki of this Note is sub- New York, hat caused its corporate scal to be affixed hereto, attested | 
yject to the provisions 
jof the Federal Securi- 
‘ties Act of 1933, as __ its name by its president or engiroin B all as of the 24th 
Elfcerne of and to the day of —.....9 WAY. . 1969. o- 
aiicerms of.a Purchase F ‘ AIRSPUR CORPORATION 
*|:"Agreement dated as of . - + ‘ 
iJuly 24, 1959 among 
‘Airspur Cocyoration 
jand certain “purchasers 


n 


by its sccretary of assistant sagen and ge presents to be signed in “Eee 
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For Exhibit 2 to this document see pp. 


IS6a-IT3aand pp. VYa~%gof this Appendix. 
It has not been reproduced here in the 


interest of brevity and non-dupiication. 


RT OF THE STATE OF we YORK 


JEROME LISLER, Tesstee in Sankec sts: 
for AIRS= 52 CORPORATICO, a/k/a AIZSFUR, SUMS se 
NeW YORK, Bankrupct, a 


Plaintiff, ~ 
. ; Plaintif’ 2esic- 
-against- nates NEW YORX as 
the:.county for 


LEONARD B. re 3 Fo S. BEisatoctse. thes trial. 

EDWARD W. - , cRCOC Gs tess. 

WARREN £. XFSEH : MERSINGER, 

GROVER MCORE, St) Sey wae ee, Me ‘Plaintifé resides 
RYAN, VERNON TAYLO2, WILLIASM ecsstan as at 261 Madison 
Bueeztor of RESTO 2. CRAVENS, DECEASED, Avenue, New York, 
BANKERS TRIST coM= SEMICS:G GANA . New York. 

NEW YORK TiU37 | oe oe a a 

aa: Rift SOE PEPE AY, TST 

CO MERCE COMDAIZ, and OXIO REAL PROPERTY, 


IN ., 
Defencants. 


seis daclinsiketes tases da ORE NEE 5 Soe Re PRES ae ae ee! x 


To the above named Defendants: 


- ~~ 
Dor are uersyp ESMUNUNOGMLD co answer the complaint in this action, and to serve 
a copy of yozr answer, or, if the complaint is not served with this summons, to Serve a notice of 
appearance, on the Plzintis Attorney within twenty days after the service of this summons, exclusive 
of the day of service: and in case of your failzre to appear, or answer, judgment will be taken against 
you by cefaul:, for :ze reiiex demanded in the complaint. “ 


Dated: August 15, 1972 ALEX L. RCS=EN, ESQ 
, Attorney for Pl: 
Office and cst 

225 Broadway 
New York, New York 10007 
° (212) 227-1787 

Notice: The object of this : 

action is TO 2ECOVER CAMACGES : ' 


AGAINST CTFIcsrs AND SIRECTORS 

OF THES COPORATICS TOR AIsS= 
MANAGEMENT, “SESLISSNCE, FOR 
FAILURE TO SEPPOst TYSTIA CUTIES 

AS DIRZECTCAS, FOR FRATO AND - | 
COLLUSION, AND FCF VIOLATION OF 

GESERAL CCRTOTLOSOS Tat? $30 AN 

BUSINESS CORITAATION tr $726 : 
NOS YOSK STATES AND ASAINST CTR 

DEFENDANTS FOR FFAUD, SHEACH OF 


CONTRACT, ETC. : 


The relief sougnt includes DAMAGES ; “ . 
vf $6,208,504.00 , SM NK ° - LEX 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ween noone noo 32 2-2 + 2 + 2+ === === x 
JEROME LIPPER, Trustee in Bankruptcy COMPLAINT AGAINST 
for AIRSPUR CORPORATION, a/k/a OFFICERS OF THE | 
AIRSPUR NEW YORK, Bankrupt, ' CORPORATION FOR | 
1» MISMANAGEMENT, | 
Plaintiff, NEGLIGENCE, FOR 
. FAILURE TO PERFORM 
-against- THEIR DUTIES AS 
; DIRECTORS, FOR 
LEONARD B. ANDREWS, JOSEPH BENNING, FRAUD AND COLLU- 
JR., EDWARD W. BREED, B.V. BROOKS, SION, AND FOR 
JR., WARREN E. KRAEMER, RICHARD VIOLATION OF 
MERSINGER, GROVER MOORE, JERRY W. GENERAL CORPORA- 
RYAN, VERNON TAYLOR, WILLIAM PHELAN, TION LAW §60 AND 
Executor of KENTON R. CRAVENS, De- BUSINESS CORFORA- 
ceased, BANKERS TRUST CODPANY, TION LAW §720 NEW 
CHEMICAL BANK NEW YORK TRUST COMPANY, YORK STATE AND 
MERCANTILE TRUST COMPANY, NATIONAL AGAINST OTHER DE- 
ASSOCIATION, MERCANTILE COMMERCE FENDANTS FOR FRAUD; 
COMPANY, WILLIAM PHELAN, and OHIO BREACH OF CONTRACT; 
REAL PROPERTY, INC., ETC. 
Defendants. 
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JEROME LIPPER, as Trustee of Airspur Corporation, 
hereinafter designated as "Airspur", complaining of defen- 


dants by Alex L. Rosen, his attorney, alleges as follows: 


FOR A FIRST CAUSE OF ACTION - 

1. Upon information and belief, at all times 
hereinafter mentioned, Airspur was a corporation duly 
organized on November 18, 1968, under the laws of the State 
of Delaware, with its principal place of business at 10 
Rockefeller Plaza, New York, New York. 

2. On July 15, 1969, Airspur filed a certifi- 


cate of doing business under the laws of New York State 


ee 
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3. Upon information and belief, Airspur was 
formed, among other purposes, to engage in the business of 
conducting a commercial airline servicing the public by 
means of short hops between airports in the same, or in 
different cities. 

| 4. Upon information and belief, directors' 
meetings.of Airspur were held, and its principal books and 
records were kept, at its main office at 10 Rockefeller 
Plaza, New York, Néw York. 
5. On June 30, 1970, Airspur filed a petition 
in the United States District Court for the Southern District 
of New York, which commenced proceedings under Chapter XI of 
the Bankruptcy Act. These proceedings were aborted, and 
ficapek vee: adjudicnsed & Resbader ah bee LAI. - 
Thereafter, the said United States District Geert acsmiet 
exclusive jurisdiction over Airspur and of all its property 
_... -.-./ and assets wherever located and now has such jurisdiction. 
6. Plaintiff herein was duly appointed Trustee 
. an bankruptcy of Airspur on August 31, 1970, sil has since 
been acting as such. 
7. Upon information and belief, at all times 
herein mentioned, defendants Leonard B. Andrews, hereinafter 
referred to as "Andrews", Joseph Benning, Jr., nennbiiated 
referred to as "Benning", Edward W. Breed, hereinafter re- 
apaaret 5 ferred to as "Breed", B.V. Brooks, Jr., hereinafter referred 


to as "Brooks", Warren E. Kraemer, herein. {=er referred to a 


"Kraemer", Richard Mersinger, hereinafter re“erred to as 

i "Mersinger", Grover Moore, hereinafter referred to as 

H "Moore", Jerry W. Ryan, hereinafter referred to as "Ryan", 
|} and Vernon Taylor, hereinafter referred to as "Taylor! were 


y officers and directors of Airspur. 


8. Upon information and belie *, at all times 


| herein mentioned, the defendants Bankers Trus mpany, a 


} New York bank, hereinafter referred to as ‘Bankers Trust", 


a Chemical Bank New York Trust Company, hereinafter referred 


j to as "Chemical", Mercantile Trust Company, National Associa- 


tion, a St. Louis, Missouri bank, hereinafter referred to as 


"Mercantile Bank", Mercantile Commerce Company of St. Louis, 


Missouri, a wholly owned subsidiary of Mercantile Bank, 
\ 


hereinafter referred to as "Mercantile Commerce", Ohio Real 


.Property, Inc., hereinafter referred to as "Ohio", were, 


from on or-about the incorporation of Airspur, privy to 
the operations and transactions of Airspur. 

_:_. 9. Upon information and belief, tention R. Cravens, 
deceased, hereinafter referred to as "Cravens", was at ail 
time: -erein mentioned, a stockholder and officer as well 
as director of K. R. Cravens anes hereinafter referred 


to as "Cravens Inc." and of International Jetstream Corp., 


hereinafter referred to aS "Internationai", and of Ohio Real 
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1 tinancial difficulties. 
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Property Inc., hereinafter referred to as “Chio" 


10. Upon information and belief, defendant 


ees mete + emt ee etm eee 


William Phelan, hereinafter referred to as "Phelan", son-in- - 


law of Cravens , is the executor of the estate of Cravens, 


deceased. 


nro: 


ll. Upon information and belief and at all time 


herein mentioned, the defendant Phelaa was a director and 


officer of both Cravens, Inc. 4al.. International. 


12. Upon information and belief, between on or 
about January !'°%6 to about 1969 or 1970, defendant Kraemer 
ope.ateud an agency in the United States on behalf of Handley 
kace, Ltd., an English corporation, hereinafter referred to 
as “original Handley”, which was engaged in the business of 


manufacturing airplanes in England. 
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13. Upon information and belief, during the 
aforesaid perioc cesnations! was the Staats distributor 
for original Ha..u.ey and Cravens Ine., which financed or 
purchased planes and had them shipped or transferred to 

; i 
International. ‘ ; 

14. Upon information and belief, in or about 
1968 or 1969 or prior thereto, original Handley had enbeckaa 
upon or contemplated the manufacture of a new type of ee 
built plane designed for short hops and kiown as the handley , 
Page'Jetstream, hereinafter referred to a. “Jetstream”. 

15. "Upon information and be ief, from about 


1968 and 1969 and prior thereto, original: landley was having 


a 


! 
‘ 
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16. Upon information and belief, defendants 


Kraemer and Cravens met from time to time to discuss their 
respective relationship to and interests in the original | 
Handley and in the development and manufacture of Jetstr’ .m 
planes by the original Handley and a successor company, in 
light of the financial difficulties of the criginal Handicy. 
17. \pon information and belief, Kraewer, 
Phelan and Cravens, motivated by self-interest and personal 
profit, conceived and implemented a plan to maintain such 
interest as they had in the original Handley or its successor 
company by refinancing and revitali~ing the iginal Handley 
so that in eeu continue the manut* ‘turing of airplénes.. 
particularly the Jetstream planes. } 


18. The plan contemplated the following: 


a. Kraemer vas to form a corporation 
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which was thereafter known as Airspur, 


b. The company that: was to be formed by 
Kraemer was to acquire companies which had routes or some 


equipment already engaged in such business, 


ns 


-@. The company that was to be formed by 
Kraemer was to use the Jetstream as its main airplane wits tas 
The planes were to be purchased from International, the sole 
distributor for said plane in the United States. Pe 4 
d. Cravens was to assiit in or help : 


' 
. ' 
° ‘ 
! acquire financing for Kraemer's corporation which was to be 


formed as aforesaid, and in addition, he ‘vas to attempt to 


acquire financing in order to take over the defunct original 
; : ( 


Handlcy, 


e. The corporation to .e formed by Kracmer 


) was to ourchase a substenti:* number of J -tstreams from Inter- 
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i ‘ 
a i national. 
i ‘ 19. Cravens had been for many years an officer 
and a chairman of the board of directors of the defendant 


r 
| Mercantile Bank, and at all the times herein mentioned was 


Closely connected with the Mercantile Bank and with 


Mercantile Commerce, a subdivision or interrelated with the 


i 7 
| Mercantile Bank, : i 


20. Kraemer, Cravens and Phelan then implemented 


“their plan as afuresaid, and Kraemer formed Airspur. oye: 
. tj 
su . 
| 21. The plan, or parts thereof, were disclosed 
i] 


./ Kraemer. to all the defendants in or about 1969. Yi 


: . 22. Investments in Airspur were solicited from 


third parties by said defendants Kraemer, Cravens, Brooks and/ . 


| Andrews at akout the same time Cravens was negotiating with 
the receiver of Handley Page to purchase, revitalize and 
refinance the operations of Handley Page and, particularly 
its production of tne Jetstream. ; 
23. During the time from about 1969, when 
Solicitation of investment capital was being negotiated 


from. Chemical, Mercantile Bank, Mercantile Commer. e, Bankers 


|) Trust; and Ohio, and when said parties made investments in 


 Airspur, Chemical, Mercantile Bank, Mercantile Commerce, 


———— 


Bankers Trust and Ohio requested designees to represent them 


Wand to act on their behalf as directors and manage the 


—— 


' 
affairs of Airspur, as hereinafter mentioned: 
; 
‘ 


a. The defendant Benning, Vice President of 


Chemical, was to act'as the representative and agent of 


s.r 
. 


Chemical on the Board of Directors of Airspur, 


| 
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b. The defendant Mersinger, Executive 
Vice President of Mercantile Bank, was to act as the repre- 


8 sentative and agent of Mercantile Bank, Mercantile Commerce, 
| Ohio, and the defendant Cravens, 
c. The defendant Andrews was to act as 
the representative and agent of the defendant Bankers Trust. 


, 24. Upon information and belief, on or about 


the time the defendants Bankers Trust, Chemical, Mercantile 


and Mersinger made their investments or loans to Airspur 

or become associated with Airspur, an agreement was 

entered into between the said defendants and Airspur, dated 
July 24, 1969, a copy of which is hereto attached and marked 
Exhibit A, ‘which purportedly was for their and the best 
interests of Airspur, and which provided, among other eee 
for certain controls over Airspur and power for said defen- 
dants to approve or ratify any contract or act submitted for 
approval on behalf of Airspur. 

' 25. Upon information and belief, the said 
defendants were constantly apprised, advised and did receive 
drafts of proposed agreements and maven ard notice of 
final agreements and memoranda relating to the transactions 
herein mentioned for their consideration and/or approval. 

26. In April of 1969, Mercantile Bank was 
designated the official depository of Airspur. In July of 
1909, Airspur acquired Saancing as hereinafter stated, 
this time, all of the defendants had been named officers and 
directors of the corporation. 


27. Upon information and belief, in July of 


Bank, Mercantile Commerce, Brooks, Kraemer, Andrews, Benning 
1969, Bankers Trust advanced to Airspur an approximate i. 


— 
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=f $2,500,000.00, some cf which was from trus- fuaits aduin- 


istered by it. 


’ 28. Upon information and belief, Chemical ad- 


vanced to Airspur an approximate total ef $500,000.00, some 
of which was in trust funds administered by it. 


29. Upon information and belief, Mercantile 


Commerce advanced to Airspur or its parent cor;,any, Mercanti 


Bank, approximately $500,000.00. 


30. On August 7, 1969, a receiver was appointe 


by the English court for the, by then, totally bankrupt 
original Handley. 

. Z 31. On information and belief, on August 15, 
1969 and on October 17, 1969, a company formed and/or con- 
trolled by cravens, contracted with the receiver of the 


original Handley to purchase the original Handley and con- 


tinue operations. Copies of said contracts between the 


receiver of the original Handley and the company formed and/ 


or controlled by Cravens are hereto attached and marked 
Exhibit B. . 
32. The original Handley became Handley Page 


Aircraft Limited, hereinafter referred to as “Handley <I". 


33. On knowledge and information sufficient to 


form a belief, in 1969, Cravens solicited and borrowed or 


| 
: 
| 
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acquired substantial moneys partially secured, or unsecured, ' 


from the defendant Mercantile Bank or from Mercantile 


Commerce, one of its subsidiaries or subdivisions, to invest 


in Airspur as well as in his Handley II venture. 


-_ 


34. At about the time ‘irspur had been formed, : 


defendants Benning, Mersinger and Andrews were elected 


as directors of Airspur, pursuant to ar arrangement or an 


agreement as hereinbefore mentioned, to protect the respective 


ee 
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investments and/or loans made by Bankers Trust, Chemical, 

Mercantile Bank and Mercantile Commerce as hereinbefore men- 

tioned, and they continued as directors until about August 

30, 1970, when Airspur was adjudicated a a , 

35. On information and belief, at all times 

herein mentioned, Keaemer, Ryan, Bennine, Mersinger, Moore, 

? Brooks, Taylor, Breed and Andrews were huis as directors 

of Airspur, and the officers elected were: 

a. Kraemer, as Chairman of the Board and/or 
Pesedénnt: 

b. Ryan, as Secretary, 

C. Moore, as Vice President, 

d. Brooks, as President or Vice President 
at various times, 

36. Upon information and belief, on or about 
July 24, 1969, Cravens and defendants Bankers Trust, Mercan- 
tile Bank, Mercantile Commerce, Chemical Bank and associated 
eompanins and customers, and Ohio held a majority of the - ‘ 
shares of Airspur through substantial investments of money 
yin the stock of Airspur. 

37. On knowledge and tnitniasten sufficient to 
form a belief, at all times herein mentioned, the defendants 
had knowledge or are chargeable with knowledge that Kraemer, 
an office of Airspur, was engaged in negotiations with 
Cravens and/or Phelan of International for the alleged pur- 


chase of certain Jetstream aircraft, manufactured or to be 


manufactuced by Handley II. : 
38. The negotiations between Airspur and the 


‘proposals thereto were that Airspur was to acquire (20) * 


; . 


soem 
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twenty Jetstream aircraft and wibite an option on ten (10) 
additional aircraft. 

39. Upon information and belief, the negotia- 
tions contemplated that the first five or eight Jetstreams 


contracted for would cost $+: 200.90 each, plus $20,000.00 


for factory installed optional equipment, that the price of 


nine through twenty of said planes was to be $520,000.00 each; 


with a 10% down payrent for each plane purchased, and the 
remainder :o be paid over five to seven years at 6-1/4% 
interest, based on the United Kingdom Government (E.C.G.D.) 
financing or other financing which would minimize the cash 
investment of Airspur and which cash was required in develop- 
ing the future operations of Airspur's business. 

40. The negotiations were that the purchase 
agreement, if any, was contingent upon a number of factors. 
including the replacement of more powerful engines, modifi- 
cation of certain parts of the plane which were defective, 
the availability of financing as hereinbefore mentioned, 
and the approval of the Federal Aviation Acministration that 
the Jetstream could be flown for public transportation. 

41. On information and belief, nepotia: tons 
continued between Cravens, Phelan, Kraemer, International 
and Airspur, but remained in a state of flux and never 
culminated into an.ayreement between Airspur and Internationa 


42. On information and belief, in December of 


' 


1 
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1969, by irrangement between Kraemer, Cravens and Phelan, 
Airspur gave $100,000.00 to Inter. ational, allegedly as some 


form of token, subject to an agreement being actualiy 


‘ 
———— 


entered into, if any, between International and Airspur for 


t 


the alleged purchase of twenty (20) Jetstream aircraft, pursuan 


to specific conditions submitted by Airspur as hereinbefore 


mentioned, 
, 


43. Ou information and belief, Cravens and his 
associates could not raise the necessary financing or were 


short the money to finance the contemplated Handley II reor- 


ganization and its operations. 


44. On information and belief, at the same : 


time, International was in financial difficulties or insolvent. 


45. On information and belief, Cravens and/or 

' Phelan needed money for International or Handley II , or 
to meet past due bills due from them to Mercantile Bank or 
other creditors of theirs. ? ! 
. 46. On information and belief, Cravens and 
Kraemer and Phelan then conceived a plan whereby Airspur 
would lend to International a sum of $906,850.00. | 
47. On information and belief, Airspur did 


-- , lend to International tte sum of $906,850.00 and received 


therefor notes of International for said sum. 


48. Said notes had no guarantors, but were 
merely notes executed by International. j 
49. The said notes were not secured in any 


manner, ‘ H 
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50. On information and belief, about the time 
Airspur gave the sum of $906,850.00 to In**rnational as 
hereinbefore mentioned, the said moneys, or a substantial 
part thereof, were first transferred to -the Mercantile Bank 
or to the’ defendant Mercantile Comme Mersinger, their 

ert or designee on Airspur's Board of Directors, had 
owlcdge of these transactions. 

$1. On information and belief, on or about 
Yanuary or “ebruary of 1970, the financial conditions 02f 
Int«rnationral, or its affiliated companies, deteriorated, 
and the attempts to rehabilitate and refinance the original 
Handley were failing, whereupon a plan was conceived by 
Cravens, Kraemer, Phelan and other defendants to eliminate 
the debt owed by International to Airspur in the su. of 
$906,850.00, representec by International's notes, and the 
$100,000.00 token deposit hereinbefore mentioned. 

52. On information and belief, to implement 
said plan, it was arranged by the parties hereinbefore men- 
tioned and others that International do the following: 

a. Purportedly arrange for a sale of 
four (4) Jetstream aircraft to Airspur, 

b. Make it appear that Airspur had 
possession of four (4) Jetstream aircraft, 


c. Make it appear that Airspur had a 


security interest in the said four (4) Jetstream planes, and 


@. Arrange that the notes for the sum of 
$906,850.00 be returned by Airspur to International for 
alleged payment of four (4) Jetstream planes under the guise 


of the plan hereinbcfore mentioned. 
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‘ . 53. The foregoing plan was implemented, and 


the notes for $906,850.00 were marked “paid February 24, 
1970" and were returned by Airspur to International on the 
basis that Airspur had title, possession and security 


a 


interest in four (4) Jetstream planes. 


ao ere eee « 


54. On information and belief, thereafter and 
on or about Februe., “7, 1970, three (3) Jetstream aircraft 


weve flown to Northwest Industries Ltd., located in Edmunton, 


national, or their interrelated or affiliated company. 
55. On information and belief, the facts were 
that on February 24, 1970, when the notes were returned as 


aforesaid, Airspur neither had title, possession nor a 


security interest in any four (4) or even three (3) Jetstream 
planes. | 
‘56. On information and belief, attempts were 
made thereafter to purportedly transfer three (3) Jetstream 
Planes *> Airspur, which planes did not have the necessary 
modification changes of engines, which cou)d not be 


Alherta, Canada, a subccntractor of Cravens “inc. or Inter- 
: 


used for publics air transportation, and which had ‘not been 
R i 
financed as negotiated for as hereinbefore mentioned. 


’ 57. On information and belief, at about the 
time the said notes were returned and after the aforemen- 
tioned plan was implemented, all the defendants herein mer 
tioned had knowledge or should have had knowledge as to tix 

| : aforementioncd transaction or facts. . 
58. On informction and belief, although all of | 


the defendants knew that no agreement had been reached and 


Signed by Airspur with International for the purchase of 


= | 3- 
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Jetstreams as hereinbefore mentioned, none of the defendants 
requested to sec or inquired as to whether a seituie wane 
randum ae contract had been signed by International or 
Airspur as to the transactions relating to. the purchase of 
the Jetstream aircraft, re 

59.. On information and belief, both prior to 
the token $100,000.00 given by Airspur to International and 
the said loan of $906,850.00 having been made, and there- 
after, when the notes were returned to International a 
Hereinbefore mentioned, none of the defendants requested a 
fii -ncial statement, credit report or information as to the 
financial responsibility of international,failed to make any 
investigation wnatsoever thereto, and nad no knowledge of 
the financial responsibility of International. 

60. On information and belief, at no time was 
a contract or written memorandum signed by Airspur and/or by 
Airspur and International as to the purchase or sale of the 
Jetstreams as hereinbefore mentioned. 

61. At no time was any outside financing 
acquired for Airspur for the purchase of any Jetstream 
planes as contemplated in the negotiations. 

62. At no time were the engines changed as 
contemplated in the negotiations. | 

63. At no time were any defects inherent in 
the planes eliminated. 

‘ 

64. On-information and beli:f, in or about 

March of 1970, the defendants had knowled je or should have: 


d 
{ Fs 


— Se eee ee 


a 


P.:203a. 


~ 
—_ e. ’ eee 


had knowledge that itd aaa was financially irresponsi- 
ble and/or that the attempt by Cravens to revitalize the 
Original Handley venture was failing or-had failed and in 
order to cover oe transaction relating to the $1,006,850.00 
given bv airspur to International as hereinbefore mentioned, 

an attu..t was made to create a Sunnie t? <& Airspur had title 
of record to three (3) Jetstream planes that allegedly had 
been delivered to Northwest Industries in Edmundon, Alberta, 


Canada, 


65. Jerome Lipper, Trustee of Airspur, has 
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refused to claim title or ownership or possession of said 

three (3) planes, taking into consideration the fraudulent 

plan conceived and implemented as hereinbefore mentioned. 
66. On information and belief, at all time: 


herein mentioned, International and/or Phelan asserted 


—_: onewe 


possession, cc. ‘rol and ownership of said three (3) Jetstream 


wienes held by Northwest Industries, and removed parts 
thereof and cannibalized said planes. ‘ ; | 
67. On information and belief, the defendants 
had knowledge or were chargeable with ineuhenes that none of 
the conditions negotiated for had been complied with by 
International as hereinbefore mentioned, nor that an agree- 


ment thereto as aforementioned had been agreed to or had 


been signed ty Airspur and International. 
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i 
International were aborted inasmuch as the company, Handley If, 
i 
| 
! 


68. The-negotiations between Airspur and 
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which Cravens formed and backed financially and which had 
taken over the assets of the original Handley, could not 

| get sufficient financial capital to continue operations. 

f : 69. Furthermore, a Jetstream plane carrying 


public passengers. crashed, killing at least eleven persons 


on or about March 6,-1970 in Europe, over St. Moritz, 


Switzerland, as a result of which there were serious doubts 
las to whether said Jetstream could ever be used for public 
air transportation without radical changes being made in 


i the engines in addition to other modifications. 
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70. On information and belief, after Airspur 


had been operating for a period of time there were actions by 
Kraemer and others, such as vague unsupported general state- 


‘ments involving material aspects of the business, and dealings 


sr 


by and as conducted by Airspur as well as failure of financial 
projections to materialize as well as the magnitude of the 
~ 
International wa nN age as herein stated, : 


which stould have forewarned the defendant directors and : 


7 ' 
officers and the Mercantile Bank, Mercantile Commerce, Bankers 


Trust and Chemical to make further investigations as to sta«e- 


ments made and as to the herein mentioned Airspur's transactio! 


| . 71. %&s hereinbefore mentioned: 


a. The defendants did not exercise such 


reasonable care as a businessman of ordinary prudeicz generall: 


exercises in the management of his own affairs, 


b. The defrndants failed and omitted to 
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perform their duties as directors. 

c. The defendants were negligent, as 
directors and/or officers. 

d. As herein set forth, defendants failed 
to perform their obligations to Airspur as provided in 
Exhibit A and agreed ‘i by them. | 


= 


re -e. The contemplated ceaniactions with 

| International involved a sum and possible liability in 

excess of ten million ($10,000,000.00). dollars and the 

transaction with Berwind tee, baeeeneteae mentioned, in- 
volved about three million, five hund-ed thousand _ 

| ($3 ,500,000.00) dollars, and the defendants failed and 

omitted to properly check or investigate same and were 

| otherwise negligent as directors and/or officers and/or 

.| parties to the Agreement, Exhibit A hereto. 

72. Upon information and belief and at all 

[ the times’ herein’ mentioned, the defendants Bankers Trust, 


f Chemical, Mercantile Bank, Mercantile Commerce and Ohio 


directly and indirectly through representatives and agents 


of Airspur, had or should have had knowledge of the actions 
taken or omitted to be taken by the officers and directors 
lof Airspur as herein alleged, which actions they ratified 
I or impliedly ratified. | 

73. That as a result of the foregoing breach 

I of contract, omissions or commissions, ane acts of the 

] defendants as to the transaction relating to International, 
l Airspur was damaged in the sum of $1,116,914.00. | 

FOR A SECOND CAUSE OF ACTION 

74. Plaintiff repeats aud unites as part of 


cy 


H on the Board of Directors, controlled the Board of Directors 


| to acquire outside financing in order to exercise the option. 
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this cause of action as if specifically set forth herein 
the allegations of paragraphs "1" through "Fa" OF the 
complaint herein. . ; 

7S- Upon information and belief, at all the 
times herein seiniick dike. the defendants had knowledge that 
millions of dollars had already been lost in the Handley II 
venture as hereinbefore mentioned. 


76. Upon information and belief, defendants 


Kraemer, Brooks, Ryan and Andrews, in or about May of 1970,. 


conceived a plan to form a corporation to be known as 


American Jetstream Inc.., hereinafter referred to as 


“american Jetstream", which was to purchase the then remain- 


ing fixed assets of Handley II. 
77. Upon infomnation and belief, the above- 
mentioned plan was conceived.after Cravens had defaulted in 


his efforts to comply with the agreement dated August 15, 


1969 between Cravens and the receiver of the original Handley, 


+o: ene ow © eeerew ores mm eee + + 
. 


Kenneth R. Cork, and which contemplated that American Jetstream 


acquire an option to purchase the entire Jetstream program, 


including we. in progress, tools, jigs and hardware, that 


irspur have only a minority interest in American Jetstream, 


that some of the directors and officers of Airspur have 


control of American Jetstream, and that an attempt be made 


i 


78. Upon information and belief, in furtherance 


| of this plan, American Jetstream was incorporated on or 


about May ll, 1970, .under the laws of the State of Delaware 


with 1,000 shares of authorized common stock of the par 


nen. 
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value of ten cents (10¢) a share. A certificate to do 
business in New York State was filed on June 9, 1970 by 
American Jetstream. , 

79. Upon informa ‘on and belief, Kraemer, 
Andrews and Brooks were directors and officers of 
American Jetstream. 

80. Upon information and belief, American 
Jetstream issued only 100 shares for $10.00 (ten dollars), 
all of which were issued to Airspur. 

81. On June 2, 1970, an agreement was drawn 
between American Jetstream and Rictmrd N.D. Langdon, the 
u 'rt-appointed receiver of Handley II, whereby American 
Jetstream was to pay a deposit of approximately $72,000.00 
for an option which would be forfeited if the option was 
not exercised by American Jetstream. Said agreement is 
marked Exhibit C and is hereto attached. 

82. Upon information and thief, directly or 
ehipcagh tts wholly owned subsidiary, Airspur Financial Corp 
paid said sum of approximately $72,000.00, the required 
deposit for acquiring the option hereinbefore mentioned. 
Airspur, or sivindioal its aforementioned dihetittary, paid at 
various times the sum of approximately $20,000.00 to 
Beaumont & Sons, the attorneys who were handling the trans- 
action in question for American Jetstream in London. 

83. Upon information and belief, ss other 
capital investment and no other moneys of any kind or natur 


were paid or invested by any of the defendants or any of the 
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parties in the matter relating to American Jetstream and for 
the option agreement entered into, and the moneys paid by 
Airspur Financial were moneys belonging to Airspur. 

84. Upon information and belief, Airspur, or 
its wholly owned subsidiary, Airspur Financial, received i:* 
nothing in return for the approximately $92,000.90 it paid, 

a credit of $500.00 and 
as hereinbefore mentioned, except fo 100 shares of American 
detstream stock, which had only a par value of ten cents 
(10¢) per share. 
: 85. Upon information and belief, american 

Jetstream had no other assets of any kind except the ques- 
tionable option to acquire the remaining Handley II assets. 

86. Upon information and belief, during the 
time that Airspur paid the moneys hereinbefore ‘neath 
Airspur was short of operating capital, was in serious 
financial difficulties, and was not paying its bills as they 
ame due. 
: 87. Upon information and belief, the option 
hereinbefore mentioned had to be abandoned and all of.the 
$92,000.00 advanced by Airspur, or Airspur Financial, its 
wholly owned subsidiary, were lost. : 

88. Upon information and belief, prior to the 
American Jetstream transaction, all of the defendants knew 
that millions of dqllars had previously been lost in an 
attempt to reorganize the original Handlcy operation, that 
an attempt to do so was fraught with danger, difficuities 


and practical inability to acquire both the personnel as 


well as the.amount of financing in order to operate the 


-20- 


~~ eee oe eee 


| 


business of the vuriginal Handley. 


89. Upon information and belief, although the 
defendants had been forewarned previously as to the errors 
in. judgment, misrepresentations and failure of projections, | 

' 
financial or otherwise, by Kraemer and other directors and/or 
defendants herein, they failed to make catbccieatiand, check 
into or act as reasonable persons would in their own 
business in ascertaining and determining whether the trans- 
action was feasible. 

. : 90. Upon information and belief, as a result of 
the foregoing herein mentioned, Airspur was damaged in the 


sum of more than $92,000.00. 


FOR 4 THIRD CAUSE OF ACTION 


ommees eee et eee 


91. Plaintiff repeats and realleges as part 
of this cause of action as if specifically set forth herein, 
the allegations made in paragraphs "1" through "72" and 
"75" through "89" of the complaint herein. 

92. Upon information and belief, in or shout 
September or October of 1969, the defendants Kraemer, Brooks, | 
Andrews and Ryan consulted with each other regarding the 


purchase from Berwind Corp., hereinafter referred to as 


“Berwind" of its airline passenger operation in the Caribbean’ 
area, which was then being conducted by a wholly owned 
subsidiary of Berwind known as Tradewinds Airlines Inc., 
hereinafter okiiaiiel to as “Tradewinds”, wid the purchase of 
100% wf the common stock of jebmiiaee Inv :stment Co., an 
affiliate of Tradewinds Airlines Inc. 


93. Upon information and bel'.cf, defendants 


{ 
\ 
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. had knowledge that the capital Linvestnents sad loans initially 
made in Airspur totalled about $4,770,0C0.00, and that 
Airspur was then in its cea ren stayes and required a good 
credit rating and an image to the general public that it was ; 
financially eon and responsible so as to induce other | 
carriers as well as t*2 general public to do business with : 
it and use its passenger services. . | 

| 94. Upon information and belief, the purchase 
price to be paid by Airspur for the acquisition as aforemen- | 
tioned from Berwind was a total sum of $3,550,000.00; ! 
$1,150,000.90 in cash and $2,400,000.00 in installments. 
95. Upon information and belief, during the 
negotiations and discussions, taking into consideration the 
| Limited capital and cash that Airspur had as against the 
amount necessary for expansion and to have credit extende’* 
to it, no security interest or liens were to be given to 

Berwind for the balance of the purchase price which was to 

be paid in installments. 


96. Upon information and belief, thereafter on 


October 22, 1969, Airspur entered into an agreement with 
100% | | 
Berwind whereby it purchased from Berwind Co3 of the common 
stock of Tradewinds Investment Co., with a cash payment of 
$1,150,000.00 and installment payments of a balance of 
$2,400,000.00, represented by notes. 
97. Upon information iad Matinds all of the 
defendants were kept informed of the negotiations, received 
various memoranda pertaining thereto, aad yeceived drafts of 


the proposed agreement between Airspur and 3erwind,. 
t-" 


' ia oid t 
98. Upon information and belief, the trans- 

} 
action involving Berwind was the most important acquisition 
undertaken by Airspur, representing an aggregate of cash 


payment and deferred obligation, of which $1,150,000.00 cash 


Was an immediate payment, ait. 
99, Upon information and belief, all of the 
defendants had knowledge that the total investment in and 


ES l 

loans made initially to Airspur was the sum of about 
. t 

i 


the propeseq agreement between Berwind and Airspur hereinbe- 
fore mentioned, were forwarded to all ot the defendants. ; 
101. Upon information and belief, the trans- 
action with Berwind involved $3,550,000.00 and was of such 
importance to Airspur that defendants were obligated to 
make a thorough check and investigation of the operations of 
the business that Airspur was acquiring; to wit, the 
Caribbean operation by Tradewind, the probabilities of it 
being a successful operation, the provisions of the contract 
relating thereto. and the attest on Airspur on signing said 
contract and as to other material matters relat.ng to said 


contract and transaction. 


102. Upon i “ormation and belief, although the 
deal with Berwind ke of such great magnitude, the defendants 
should have, but did not, check and investigate same in such 
a manner and with such reasonable care as a businessman of 


: 

| $4,770,000.00. ; 
| ; 100. Upon information and belief, drafts of 

| 

| 


ordinary prudence would have exercised in the management of 
4 
| 


Meg . 
Jhis own affairs. 


’ 
| 
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investigation by defendants of the operations by Tradewinds 
of the passenger airline acquired in the Berwind transaction 
would have established that same were unsuccessful and that 
the transaction should not have been entered into by Airspur 

104. Upon information and belief, the defendants 
failed and omitted to perform their duties as directors and 
under the aforesaid agreement among sesathedbers, and were 
negligent as directors and/or officers and/or parties to 
che Agreement, Exhibit A hereto, in failing to make any 
check or investigation as to the Berwind tra~ ~ction. 

105. Upon information and belief, the Caribbean 
venture purchased from Berwind was a failure and resulted in 
the bankruptcy of Airs,ur Caribbean, a wholly owned sub- 
sidiary of Airspur formed to take over that venture, as a 
result of which Airspur was adjudicated a bankrupt. 

106. Upon information and belief, as a result of 
the foregoing, Airspur was damaged in the sum of appennt.- 
mately $5,000,000.00. 

WHEREFORE, plaintiff demands judgment against 
the defendants on the First Cause of Action for the sum of 
$1,116 .904.00, on the Second Cause of Action for the sum cf 
$92,000.00, and on the Third Cause of Action for the sum of 
$5,000,000.00, together with interest and such other dink 
further relief as to this Court may seem just and proper in 
the premises, together with the costs and disbursements of 
this matter. 


Dated: New York, New York /) Wh / Ve 
August 7th, 1972 ¥ LE Us») 


ALEX L. ROSEN 
Attorney for Plaintiff 
225 Broadway 

New York, New York 
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AGREEMENT AMONG STOCKIIOLDERS 

AGREEMENT dated as cf July 24, 1969, amonr, AINGPUR CORMORATION, 

@ Delaware corporation (herein. er called “Airspur"), and the stockholders 
of A’rspur named at the foot b-~eof (hereinafter collectively called the 
"Stockholders"), 

WHEREAS the authorized capital stock of Airspur consists of 500,000 
shares of Common Stock, par value $0.10 per share (hereinafter called "Comzon 
Stock"), of which 125,000 shares are issucd and outstanding; 

WHEREAS the Stockholders identificd at the foot hercor as "Group 
A Stockholders" (hereinafter collectively called "Croup A Stockholders") own 
an Bgeregete of 125,009 shares of Common Stock (shares of Common Stock from 
time to time owned or held by Group A Stockholders being hereinafter called 
"Group A Stock"); 

WHEREAS the Stockholders identified at the t hereof as "Group 
B Stockholders” (hereinafter collectively called "Group B Stocknolders ) have 
@greed to purchase an Seieinihe of 125,000 shares of Comion Stock (shares of 
Common Stock from time to time owned or held by Group © Stockholders being 
hereinafter called "Group B Stock") and $3,750,000 argregate principal amount 
of 8% Notes (hereinafter called the "Notes") of Airspur (said Group B Stock- 
holders as holders of the Notes being hereinafter called the "Noteholders") 
pursuant to a Purchase Agreement, dated as of July 24, 1969, among Airspur 
and the Group B Stockholders (hereinafter called the "Purchase Agreement"); 

WHEREAS the Group B Stockholders wish to impose certain controls 
over Airspur as a condition to their investment in Airspur throurh the pur- 
chase of the Croup B Stock and the Notes and it is a condition to the oblira- 
tions of the Croup B Stockholders to make such o purchase thut this Arrce- 


ment shall be duly executed and delivered by the parties hrere'o; und 


EXHIBIT A 


— 
-—* 


ae ae ere 


WHEREAS it is deemed to be in the best irtercsts of Airspur and 
“+ the Stockholacrs that provisions ve made for continuity and stability of 
policy for Airspur and, to that end, that the Group A Stockholders and 
the Group B Stockholders share equally in the management of Airspur and 
the control of its policy to the extent and upon the terms and conditions 
herein steted, and thet the Group A Stockholders be restricted in their 
‘pover to sell Group A Stock; 

NOW, THEREFORE, in consideration of the: premises end of the mutual 
eovenants and egrcements herein sect forth, the parties hereby agree as 
follows: 

i. fa) Unless the prior written consent of at least a majority 
of the shares of the Group E Stock held by Group B Stockholders who are 

” also Notcholders at the time outstanding shal) iave deen obtained by Airspur, 
+ the Stockholders shall vote whether directly or by written consent all the 
shares of Common Stock owned or held by jm against any proposal (i) to 
amend the Certificate of Incorporation of Airspur or the By-laws of Airspur; 
(44) to sell, leasc, convey or exchange all of the properties and asscts 
of Airspur or to merge or consolidate Airspur into or with any other cor- 
“poration; «1 (141) to approve or ratify any contract or act cubmitted 
' for anvroval by the Board of Directors of the Company to the 
Sha.eholders of the Company. 

(b) If the requisite number of Group B Stockholders wlio are 
also Noteholders shall deem a stock split necessavy as srovided in 
Section 8.07 of the Purchase Asreement, the Stockholders shall 

*. vote all shares of Common Stock owned or held by them in favor of 


Such stock split. 
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(ec) At each ai.nual meeting of stockholders of 
Airspur, (1) the Group A Stockholders Shall have the -itrht to 
nominat- three of the directors (hereinafter called the 
"Group A Di.ectors") to be elected at such meetinr (11) a 
majority of the shares of the Group B Stock held by Croun B 
Stockholders who are also Noteholders shall have the right to 
nominate three of the directors (hereinafter called the "“Groun 
B Directors") to be elected at such meetinr; and (111) the 
Stockholcers shall vote all shares of Common Stock owned or 
held by them in favor of the election of such six nominees. 

(d) If any vacancy shall occur on the Roard between 

annual meetings of stockholders of Airspur for any reason 
whatsorver and a special meeting of stockholders of Airspur 
is called tu elect a new director to replace such former 
director, then the following provisions shall apply: 

(1) at the former director was a Gre \rector, 
then the Group A Stockholders shall have the rirht to 
nominate a@ successor director; and 

(44) 4f the former dirertor was a Group BR Director, 
then a majority of the shares of the Group B held by the 
Group B Stockholders who are also Noteholders shall have 
the right to nominate a successor director. 

The Stockholders shall vote all shares of Common Stock owned 
or held by them in favor of the election of the successor 
director so nominated. 


2. Each Sroup A Stockholder hereby arrees not to 
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held by it or him as long as any of the Notes are sutetandtien and 
unpaid in whole or in part unless such sale or transfer shall 
‘have been consented to in advance by a majority of the shares of 
Group B Stock held by the Group B Stockholders who are also 
Noteholders. 

3. The Group B Stockholders who are also Noteholders 
Shall have the right to purchase, in coni ction with any under- 
written public offering of shares of Common broth of the Com- 
pany, sufficient of such shares as they may deem appropriate 
to avoid dilution of their interests in the Company. 

4, The Group A Stock and the Group B Stock shall. 
not be sold, assigned, transferred, pledged, or otherwise 
disposed of, and shall not be transferred on the books of 
‘Airspur, nor, unless the Company shall have otherwise agreed 
(such agreement to be evidenced by a resolution adopted by 
the Board of Directors), shall any shares of Common Stock of 
Airspur be issued or sold unless the assignee, transferee, 
purchaser, recipient or pledger of such shares shall arree in 
writing to be bound by, and to comply with, all the then 
effective terms and provisions of this Agreement. The assip.nee, 
transferee or pledgee of Group A Stock or Groun B Stock for 
“the purposes of this Agreement shall be deemed to be a Group A 
Stockholder or a eel B Stockholder, respectively, and any 
_purchaser or recipient of newly issued shares of Common Stock 
shall, for purposes of this Agreement, be deemed to be a Group 
B Stockholder and each such assignee, transferee, pledgree, 


purchaser and recipient shall also be deemed to be a Stockholder. 


* 
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5. So long as this Agreement shall continue in 
effect, the following legend shall be conspicuously written, 
printed or stamped on the face of all certificates for shares — 
of all Common Stock now or hereafter issued and outstanding 
and on the face of all certificates issued in substitution 

or jeehaine therefor or upon a transfer thereof: 


“NOTICE: The sale, assignment, transfer, pledge 
or other disposition of this Certificate and of the shares 
of stock represented thereby and, under certain circum- 
Stances, the votins of such shares. are subject to the 
terms ana cconditionr of a Purchase Agreement dated as of 
July 24, 1969 and an Agreement Amonge Stockholders dated as 
of July 24, 1969, as each are now in effect or as the same 
may have been supplemented and amended, among Airspur 
Corporation and the parties thereto to all the provisions 
Of which Acreements the holder of this Certificate, by 
the acceptance hereof, assents. A copy of said Agreements, 
to-which reference is hereby made, are on file at the 
office of Airspur." 


6. In the event of the invalidity of any part or 
provision of this Agreement, such invalidity shall not affect 
then enforceability of any other part or provision of this 
Agreement. Mes, “ 
| 7. ¥For neues of this Agreement, the following, 
present members of the Board shall be deemed to have been 
nominated by the Group A Stockholders and elected by the 
Stockholders, and the following present members cf the Board 


Shall be deemed to have been nominated by the Group B Stock- 


holders and elected by the Stockholders: 


' Group A Stockholders Group B Stockholders 

: i 

B. V. Brooks Leonard Andrews 
Warren E. Kraemer Joe Benning, Jr. 


Jerry W. Ryan Richard Mersinger 


. 
~. 
-~@¥e 


8. This Agreement shall terminate on the Inter of (i) the payment 
of all principal and interest due under the Notes or (ii) the expiration of 
three ycars Peli the date hereof. 

9. This Agreement shall be binding upon and shall inure to the 


. benefit of the parties hereto, and to their exccutors, administrators, suc- 
wd sen 
cessors and assigns. ae 


20. This Agreement may be executed simultaneously in two or more 
‘counterparts, each of which shall be deemed an original, but all of which 
together shail constitute One and the same instrument, 


11. This Agreement shall be governed by, and construcd jn accordance 


with, the laws of the State of Delaware. 


"IN WITNESS WKEREOF, the parties hereto have executed this Arreement 


eas of the day and year first above written. 


* . __. AIRSPUR CORPORATION 
| Bvtest: aoe ~ Chairman of che board 
stag Secretary rn ‘a 
a Stockholders: i a | 


3. V. Brooks 


eee Phe. Keo 


~~ Brooks, Torrey ? Scott 


-—% * Pane ee ak a 
a ee 


Warren E. Kraemer Associates, Inc. 
Group B Stockholders: 


BANKERS TRUST COMPANY, 
&s Trustee of various trust funds 
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‘MERCANTILE COMMERCE COMPANY 


By. 


A es eee 


THE VALUE LINE SPECIAL SITUATIONS 
FUND, INC. 


By , 

SS eeaeseSnensNetnnne 
CHEMICAL BANK, as Trustee of The 
‘Chemical Bank New York Trust Company 
Comningled Employee Benefit Special 
Fund 


By 


BEECHMONT T COMPANY, as Agent 


pA li. Lo 


fe Oe 
| THE presots TECHNOLOGY _ VENTURE FUND, 


By 


OHIO REAL PROPERTY, INC. : 


D. B. GLYNN & COMPANY 


By wee 
SSS cence 


[L.s.] 
Raymond E. Kowland 


INC. 


neg 


ee ee 


‘ 
‘?. 


~ 
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_ have been issued and arc fuliy paid 
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THIS AGREEMENT is made the Fi Fecanth day 


[AL \ ( Once thousand nine hundred and sixty-nine 
BETWEFE N "HANDLEY PAG? LIAiITED whose registered 
office is situate at The Acrodrome Radlett Road Colney Street 
St. Albans in the County of Herts, (hereinafter ealled "the 
my 


“Veador") act tings by KEXNTTH RUSSELL CORK of 19 Eastchear 


London £.C.3, (hereinasier called "ihe Jiccciver") of the one 
artand WANDLIY PAGS AIRCRAFT LIMITED whose 
P eee premerenansniproeansneopasemnamnaien meet ee ees 


registered office is at 12 Easicheap aforesaid (hercinafier 


called "the Purchaser") of the other part, ; 
WHEREAS: “a . 

Q) The Vendor carries on the business of manufacturers 

of and dealers in aercplancs : “th 

(2) The Receiver was appointed Receiver and Manager of 


the Vender on the Seventh day of August One thousand nine 
hundred and sixty-nine under a Debeature issued by the we endor 
to Barclays Bank Limited on the Twenty-cighth day of October 
One thousand nine hundred and sixty-eight Se 
(3) ° The espital of the Purchaser is One hundred pounds 


divided into Onc hungred shares of One Pound eack all of which 


. 
(4) The Vendor is tie dencficial ovmer of all the said 
‘ssucd shares of the Purc?.cser ‘ ' 
NOW iT IS HENNESSY AGREED as follows:- 
fas RE RL ol Eaten vc od cent 
41, e 


§ TII= Vendor shail as beneiicial owner seli2ad the 
Purchaser shail purchase as from close of business on the 
Fifteenth day ef August One thousand rine hundred and sixty-nine 


(hereinafter called "the Transier Date") the business heretofore 


carried on by the Vendor (hereinaiier called © "the said business") 


a6 a going concern comprising 


FIRSTLY the goodwill and uncertakinz of the said 


pt 


business with the exciu ive right for the Purchaser 
to represen itseif:s earryiag on the said business 
in continuation dnd in suecession to the Vendor 


SECONDL Yoshe desians crisy wij HS paieswts tirade marks 


ahd (rade names (if any} anc the sencelfit of all rescarch 


EXHTRIT 1 


- 


, : re odes S$ , 
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: anes . and developinent belonging to the Vendor and used 
y by it in connection with tle’ Said business and a}} 
i i right of action in connection therewith Tespectively 
: - THIRDLY the benefit of all subsisting coniracts 
' 3 orders and engagements relating to the said business 
FOURTIHULY all work-in-progress finished or partly 
finished goods and Stock-in-trade owned by wie Vendor 
and used in the said business _ 
| LUT EXCLUDING from the said sale and purchese: - 
{ (a) the four corapluted Jetstream airer aft used for 
f demonstration purposes and iceniified as follows: : 
| ‘ -— ‘ G-ATX 
a ; ; G-ATXII ‘ 
* t-ATXI 
{" AWER 
a>) an One Herald aircrafi (subject to certain leasing 
* arrangements) ; 
: In the event of any dispute a certificate by the Receiver as { ‘i 


whether any particular asset of the Vendor passes to the Purchaser 
under this agreement shall be conclusive and binding on toth 


parties , : ; = ; 
¥. (a) ~ 


" The considerati on for the said sale and pusci: 
shall be as follows; 


ase 


oe For the assets FIRSTLY and SECO™ DLY 


described such sum 2s the Receiver (acting.as 


expert and not as arbitrator) shall i 


nn me 
caeatt 2s 
e ° 
_s 
. 


n due course 


certify to be fair ance proper consideration 


ii) For the asse:s TH 


described Nine miliioa Seven Huadred Thousand 


ao er en 
a ee ee 
a 
—— . 
ae 
- . 
‘ 


Pounds (£9, 700, OCC} ie: sng the approximaze beok 
value thereof 

(iii) In addition there shail pe payadle to the Vendor 
7 all sums receivabie in respect of 


. 


essets relating to 
Herald aircrait if soid +ithin three months of the date 
hereof other than sneres modificaiions rerairs and 


technica? pbiications 
(b) __The amounts provided for in sub-clau: SC (a) iereo? 


sha)) ne paid in cash 07 Meraang Loins mace on the . 


Purchaser by the Vendor and Whit) payment shail boar interest 


. 


2 : , 


' 
? 
{ 
H 
{ 
t 
t 


at the rate of Two per cenium over Bank rate for the time 


being 
3. IT is the intention of tie partics hereto that the 


Purchaser shall carry on the said business in the various 
premises at present occupied by the Vendor and with the 
plant tools equipment machinery and motor vehicles of the 
Vendor until such time as cither the Vendor or the Purchzser 
gives four weeks notice to the other party that the Licer:ce 


hereby granted is to cease whereupon the Purchaser shall 


: ® e 
vacate the said premises ee 
4, THE Vendor shall reiain the services of all employees 
engaged in the said business on the Transfer Date ("the Labour 
_ Force") and stall sub-contract the same to the Purchaser for 
.? a period of not more than six weeks from the Transfer Date 
on the following terms: , 
(i) The Purchaser shall indemnify the Vendor ; 
i against the cost of all wages national insurance 
° 
contributions and selective employment tax of , 


redundancy payments (if any falling te be paid by 
the Receiver) holiday pay and against all claims 
demands and liabilities (including all employers 
Mabilities for personal injury or otherwise) in respect 
of the Labour Force - ‘ | 
(ii) __ Payment of the aforesaid items shall (a) ' 
| 
in the case of items ascertainable in advance be 
made to the Receiver not less than three days ‘ 
before the Vendor is lizbie to make such payment 
and (b) in the case of a!) o:ker items forthwith “| 
upon any amount being agreed or determined 
(iji) At the end of the said periog ef six > 
- weeks unless the Vendor and the Purchaser shall | ' 
have mutuclly agreed a further period of sub- { 
geontracting the Purchaser will take over the empioy:nes: 
of all employces constituting the Labour Force exce™ 


any employees in resreet of whom It shall rave been 


given fourteen cays prior noiice that i, does rot 
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ee meee 
. 
. 


intend to offer employment to them 


- fiv) Neither the Vendor nor the Receiver shall 


° incur any liabi lity to the 2 Purchaser in respect of 


failure of the Labou: Force or any negligence on 
the part of the Labour Force or in respect of any 
maticr arising out of this Clause = 


oe (a) The Vendor accepts responsibility up to 
ne e 


On re nee et eee ence ae see 


the Transicr Daie for and the Purchaser accepts responsibility 


as from the Transier Date for all OUtgoings overlicads and 


running expenses plus inierest payable to Mount Street JI Idings 


4.-—~ 


Limited apportionce to the Transfer Date ona normal accounting 
PP 


basis for Nia period up to or after such duie respectively 
(b) Any swns due from one party to the other 
p / a i. 


. in respect of the apportionmenis referred to in sub-clause (a) 


1s ee ee oe eee 


* above shall so far as practicable be settled in.cach on or as 
Nahe s00n as possible after the Transfer Date 


6. _(a) Possession of all the assets hereby agreed 
een |. See 


+o one 


‘to be sold shall be given to the Purchaser Subject as herein 


mentioncd on the Transfer Date . ge 


(b) Upon payment of the sums referred to in 
2 SC 


. 
te -baten 


Clause 2 hereof the Vendor will (if required by the Purchaser) 


Noreen 


e. 
~ 


/ 
exec ute and deliver to the Pur chaser an asSignaiment of the goodwi)] 
in such form as the Vendor shall reasonably stipulate and 


the 


Receiver will join in the same (if required) for the purposes only 


of covenanting that he has not been party or Privy to anything 


which would prevent the Ven¢or from assigning free irom 


. encumbrances ; Ss: 
ee THE Vendor will mate availat2 for inspection and 
eh dt 


copying by the Purchaser all Sales records and corresnondence 
pying by : 


Se ee ee ee ee es eee ee ee 


with suppliers and customers and all books of record and 

» account as the Purchaser may resonably require but the : ° 
‘ Blatutory books and books of account of the Vendor shall not be 
-ineluded in the sale to the Purchaser . 
8, THE Purchaser shall indemaiiy the Vendor and the 


Receiver ageinst all liability for Z00ds and services ordered 


1 ne neg oe 


by the Neceiver orerdrediy the Vendor ané con? 


--+** « A ° ‘*- 
- 
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f THIS AGREDMENT is made the seventeenth day of October ** 
One thousand nine nuncred and sixty-nine PETES! ON: 
(1) HANDLEY PAGE LIMITED T"the Old Company”) — 
acting by Kenneth Russell: Cork its duly 

\ 


appointed Receiver and Manager (“the 


Receiver") 


‘ 
| 
‘ (2) HANDLEY PACE AIRCRAFT LIMITED ("the New 
[ Compzny") 
| (3) K.R. CRAVENS CORPORATION a Company 
} incorporated under the laws of the State 
ae, of Missouri ("Cravens") 
_ WHEREAS: 
b (2) The Receiver was duly appointed Receiver and 
| Manager of the Old Company on the Seventh day of August 
{ One thousand nine hundred and sixty nine pursuant to the 
= . powers contained in a Debenture dated the Twenty eighth 
day of October One thousand nine hundred and sixty eight 
4ssued by the Old Company to Barclays Bank Limited 
("Barclays") 
(2) The New Company was incorporated on the 


f Fourteenth day of August One thousand nine hundred and 
sixty nine with a nominal capital of One hundred pounds 
(£100) all of which is issued and fully paid and is 
beneficially owned by the Old Company 
(3) By an Agreement ("the Vending Agreement" which 

* phrase shall mean the Vending Agreement 4s amended hereby 
dated the Fifteenth cay of August One thousand nine 
hundrec and sixty nine the Old Company sold to the New 
Company and the’ New Company purchased all those assets 
more particularly therein described on the terms therc .n 
set out “ nie 


(4) Under the Vending Agreement the price of certa: 
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I . 
ie Purchaser but not delivered or performed by the Transice Date 

| 9. TIIE Vendor will on the Transfer Date cease to 

: carry on the said business except as regards the asscis : 

specifically excluded . 

10. IT is declared and agreed that save as expressly ‘ 
herein provided for the Purchaser assumes none of the ' 
liabilities of the Vencor 

Wis THIS Purchaser shajl pay (in addition to the 

} formation e:.penses of the Purchaser) all legal and other 

costs and siamp duties of the Vendor and Purchaser in y 

t relation to the preparation and compiction of this Agreement 

7 the transfer of all asscts herciofore mentioned and the cost 

of and responsibility for the preparation of all necessca_y 

i y- accounts of the Vendor up to and including the Transfer Date 

% AS WITNESS the hands of the parties hereto the day 

and year first above writicn . ms 

‘ 7 *- . . 


i GNED by the said KENNETII RUSSELL ) 


On fe for and on kenali of WANILEY 


) 

AGL LIMITED in the presence Oi:- ) 
thy = : fi 
| ‘ 
/ / / “Ie 

/ ‘ ~ 
ty 4; ef vei lbtel76 
& 2otc — : ; 
+  ahieioel Receiver and Manager of Hancley 

: ; yy _ Page Limited 
i ° 
' . 


; * IXNED by DAVID ERIAN LEES 

: . te ee 4 

; and on bensali of LEY PAGE 
JS ah A RS to 

RCRAFT NINITED ia tne 

wee NERS Fs obaced ¢ Saeed 

'sence o::- 

4 


ey 2 
| ‘ [Mito 
Director of Handley Pege Airerait 

; Limited rs 

’ ‘ . 


| 
| 
| 
| 
: 
| 
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assets was left to be certified by the Receiver who 
intends to certify the price as hereinafter appears 


NOW IT IS HEREBY AGREED AND DECLAR:D as 


follows:= _ - . 
le PURSUANT to Clause 2(a)(i) of the Vending 
Agreement the Recciver hereby certifies the fair and proper 
consideration for the assets Firstly described in the 
' Vending Agreement at Fifty thousand pounds (£50,000) and 
‘tor the assets Secondly therein described at Four million 
four hundred and fifty thousand pounds (£4,450,000) which 
amount is agreed by the New Company and Cravens 
2. CRAVENS shall lend or procure the loan to the 
New Company of Two million pounds (£2,000,000) sterling 
or the United States Dollars equivalent thereof ("the 
Loan") of which One million pounds (£1,000,000) or the 


United States Dollars equivalent thereof shall be 


advanced on the Completion Date as hereinafter defined 


Five hundred thousand pounds (£500,000) or the United 
States Dollars equivalent thereof shall be advanced on 

or before the Thirtieth day of November One thousand nine 
hundred and sixty nine and Five hundred thousand pounds 
(£500,000) or the United States Dollars equivalent thereof 
shall be advanced on or before the Thirty-first day of 
December One thousand nine hundred and sixty nine The 
Loan shall carry interest at a rate not exceeding Fifteen 
per centum (15%) per annum Completion date shall be the 


23rd day of October 1969 ; 


3. (A) IN lieu of-the terms containcd in Clause 2(b) 


of the Vending Agreement the amounts owing by the New 


Company to the Old Company under the Vending Agreement 


(ineludirig the amount certified fn Clause 1 hereof) 
shall be discharged as follows:- 


(4) ive hundred thousand pounds (£500,000) on 


-the Completion date - 


(ii) the balance (subject to the minimum payments 


‘referred to in sub-clause (Cc) of this Clause) as 


follows:- : 
(a) at the rate of Seventeen thousand five 
hundred pounds (£17,500) per Civil Aircraft 
(which in this Agreement shall mean the H.P. 
137 Jetstream in any of its versions and 
any derivative thereof not being a "Military 
Aircraft" as hereinafter defined) sold leased 
or disposed of for value after the first 
‘twenty Civil Aircraft have been sold leased 
or otherwise disposed of since Completion 
date and whether manufactured by the New 
Company or under licence until the total of 
the amounts in (1) to (5) below equals to 
Eight million pounds (£8,000, 000) (hereinafter 
referred to as the "agreed Amount" ) 
(1) the amounts paid by the New Company to 
the Old Company under this sub-clause (A) 
(2) the net proceeds of the sale and lease- 
back arrangement (if any) rererred to 
4n Clause 7(b) hereof 
(3) the amounts received rv the Old Company 


from the new Company or from the 


U.K. ‘Government in respect of the ’ 


work referred to in exclusion (a) of 


Clause 1 of the Vending Agreement 


—— yr" 
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(4) the amounts received by the Old Comper 
from the New Company pursuant to Claus 
2(a) hereof if such shall be treated as 
capital payments in reduction of the 
aggregate amount payable under the 
Vending Agreement and hereunder as 
provided in the said Clause 7a) 

(S) the amounts received by the Old Company 
in respect of any disposal of its 
business in relation to the Handley 
Page Herald aircraft retained by the 

» ‘Old Company pursuant to the Vending 


Agreement 


(b) thereafter at the rate of Ten thousand 


pounds (£10,000) per Civil Aircraft sold 
leased or disposed of as aforesaid 

(c) In respect of each A.P. 137 Jetstream 
aircraft which shall be substantially 
modified for military purposes (herein 
called "Military Aircraft") at the rate 

of Five thousand pounds (£5,000) per 
Military Aircraft sold leased or disposed 
of for value 

In all cases payment of the sums aforesaid 
shall be made by the New Company to the 
Old Company by the end of the month next 
following the month in which the entire 
procecds of any such sale leasing or other 
disposal of each Civil Aircraft or Military 


Aircraft are received or at the end of the 


J} 


\. 


fourti month following the ‘completion 


of any such sale leasing or other disposal 

whichever first occurs 
(iii) The Old Company shall nave the*right at all 
reasonable times to inspect or cause its accountants 
to inspect the books and records of the New Company in 
order to satisfy itself that the correct sums are paid 
under sub-clause (A)(ii) of this Clause 

oe ON the failure of the New Company to pay any 

amount payable under this Clause within Twenty one 
days of the same having become due and having been 
demanded by the Old Company the whole of the outstanding 
balance payable under the Vending because and hereunder 
shall forthwith become due and payable with interest 
thereon from the date on which the outstanding balance 
becones so payable until actual payment at the rate 
of Two per centum (2%) per annym over Bark of England 
rate for tine time being = 

(C) THE moneys payable under sub-clause (A) (ii) 
of this Clause shall irrespective of the number of 
Civil Aircraft and/or Military Aircraft sold he not 
less than Two hundred and sixty two thousand and five 
hundred pounds (£262,500) in the calendar year One 
thousand nine hundred and seventy not less than Eight 
hundred and seventy five thousands pounds (£875,000) 
in the calendar year one thousand nine hundred and 
seventy one at the rate of One million and fifty thousanc 
pounds (£1,050,000) in each supsequent calendar year or 


. part ycar until the Agrecu Amcunt shall have beer paid 


“dn full and at the rate of not less than Six hundred 


thousand peunds (£600,°00) per calendar year thereaficr 


Any payment to be mace under this sub-clause shall he 


4. 


I 
! 
i 
! 
| 
j 
! 
| 
t consent of Barclays 
| 
| 


made on the Tnirty ficst day of January following the 


's 


year in question 


CRAVENS will procure that without the writter, 


(a) the Loan will not be repayable or prepaid 
prior to the First day of Saeuaxy One thousand 
nine hundred and seventy one unless such pre- 
payment is made in circumstances in which a 
new loan of the same amount is made to the 
New Company on the date of such prepsyment of 
the Loan at a rate or interest and on terms 


(including those referred to in (b) and (c) 


of this Clause) no less favourable to the New 


Company than those of the Loan In the event 
of such refinancing such a MEN shall there- 
after for the purposes of this Agreement be 
deemed to ke the Loan 

(b) the Loan will ke mede on terms that no 
failure by the New Company to pay interest: 
pricr to the First gay of January One thousand 
nine hundred said seventy one shall constitute 
a'default accelerating repayment of the 
principal ieniont cf the Loan to a date prior 
to the First day of January One thousand nine 
hundred and seventy one or giving the right 
prior to sinc date to institute support or be 
privy to any prceeoaing or step taken or to | 
be taken with & view to the liquidation of the 


New Company . 
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(c) the Loah and any security given for the 

Loan shall rank second in priority to any 

security taken by Barclays for present and 

future advances made to the New Cheinatey 

(d) the New Company will not prior to the 

First day af January One thousand nine 

hundred and seventy one become in a position 

to exercise any right of set-off in regard to 
, the Loan 
5. (A) CONDITIONALLY upon the implementation of the 
provisions of Clause 3(A)(i) hereof the Old Company shall 
sell (tine from all charges liens and encumbrances) and 
Cravens and/or its nominee- shall — all of the shares 
of One Pound (£1) each in the New Company at the price of 
One hundred pounds (£100) , 

(B) THE said sale ana purchase shall be completed 
on the Completion date when on payment, of the purchase 
price there shall be handed to Cravens an’/or its nominees 
the relevant share certificates and duly executed 
transfers to Cravens and/or its nominees 

(C) SUBSECT to the following conditions being 
Satisfied and to the Old Company notice forthwith. 
of the fulfilment of each of the cous sions (i) (ii) and 
(iii) below Cravens will and/or will use its best 
endeavours to procure that its nominees will offer for 
a period of three months from the date %£ such notice 
from th: Company to apanater by way of exchange to the 
Old Company all the Ordinary Shares of the New Company 
then in issue The conditions referred to are: 


(4) that amounts owing to all creditors of 
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the Old Company shall not exceed Ten 


i 

{ 

' 

' 

; 

! 

' thousand pounds (£10,000) 
t ‘ 
; (ii) that quotation on The Stock Exchange 

= 

! for the Ordinary Shares in the Old Company 
' © ° 
' 


shall have been continuously maintained. 


assurance satisfactory to Cravens shall 
; ; have been obtained from The Steck Exchange 
! ; a that quotation for the said Ordinary Shares 
will not be withdrawn consequen* upon the 


f. transaction referred to in this sub-clause 


! 
\ 
( 
since Completion date and that an 
(Cc) 
(iii) that the Old Company shall not since 
i Completion date have carried on business 
and shall not have in issue share or loan 
capital other than the Ordinary Share 
Capital in issue at Completion date and 
shall not have granted any option jn respect 
of any share or loan capital 
' (iv) that all necessary consents shall have 
‘been obtained and thet arrangements satis- 
factory to Cravens or its nominee shall 
have been made whereby Cravens or its nominee 


will become the registered and beneficial 


Ordinary Shaces3 of the Old Cumpany in issue 
after the Conipletion of such accangements 


’ PROVIDED THAT ir Cravens and/or its nominees 


_or any of them shall transfer its or their interest in 


the shares of the New Company or any part thereof Cravens 


, ) 
| ; : owners of Ninety per centum (90%) of all the 
' 
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will or ‘will use its best endedvours to procure that 


any such nomince will procure that any such transferee 


r 
| 
; will execute an agreement to comply with the provisions 
of this Clause 5(B) such agreement to-be by its terms 
binding on the successors and assigns of such transferee 
i 6. PENDING the payment of the Agreed Amount or 
} until such sooner time as Barclays is no longer a creditor 
of the Old Company Cravens shall deposit and/or shall 
procure that its nominees shall deposit with the Receiver 
the shares purchased under Clause 5(A) hereof and all 
other voting shares of the New Company from time to time 
in issue on the terms set out in the First Schedule hereto 
7. PROVIDED THAT the New Company shall not be in 
breach of may: of its obligations under Clause 3 hereof 
or under this. Clause: for a period of inore than Twenty 
One days after the receipt of & notice from the Old 
Company Specifying the breach and calling upon the New 
Company to rectify it the Licence.granted by Clause 3 - ' 


ee Fa ee 


of the Vending Agreenent _shall _continue until the final 
ieeiersts Fg esos) sii todo z 


payment cr all moneys Payable by the New Company under 


eerey a ne 


~_ a ee ae ne 


ae 
the Vending Agreement and hereunder subject to the 


followine terms:- 


(a) Subject to the provisions of Clause 18 


hereof the New Company shall from Completion | 


“date pay to the Old Company an annual amount 
of Three hundred and ten tncusand pounds | 
5 
(£310,000) by quartecly instalments on the 
usual quarter days At the option of the 
’ Receiver (to be notificd in writing to the 


New Fis sacks within Twelve months of 


Compiction date) such payments may be 


treated either 4s a Service Cnarge or as 
capit<-l payment in reduction of the 
eggregate amount payable under the Vending 
Agreenent and hereunder but shall not 
ieve the New Company of its 
obligations under Clause 3 hereof 

(b) the Old Company shall be entitled to 


enter into a "sale and lease-back" 


(Tv 
+ 
o 
we 
=) 
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arrangement with the whole or substan 


£ the factory premises and 
airfield at Radlett more particularly 
described in Part I of the Second tr 
Schedule hereto and the New Company shall 


accept a lease of the said premises 


(whereupon the payments under sub-clause 


(a) of this Clause shall cease) PROVIDeD 
THAT (i) the total rent payable uncer 
such lease shall not excded Ten per centum 


. (10%) of the sale price (ii) the terms 


of such lease shall be subject to the ‘approval 
of the New Company (such approval not to 


be unreasonably withheld) and (iii) the net 


proceeds of the saie after discharce of the 


existing mortgage and a)1 costs and expenses 
(including the Recciver's remuneration in 


eee. 
respect off such sale) shail be applicd 


in reduction of the eagcegate amount payable 


by the Nev Company under the Vending Agreement 


and hereusder but shell not otherwise relieve 


‘ Clause shall apply the New Company shall be | 


ae Sa! 


the New Company of its wtheesiene under 
Clause 3 hereof (iv) when the total amounts 
referred to in (1) to (5) inclusive of 
Clause 3(A)(ii)(a) snall equal of exceed 

Six million pounds (£6,000,000) ‘the old 
Company snall not thereafter be entitled 

to enter into a “sale and lease-back" arrangc-= 
ment without the prior consent in writing of 
the New Company | e 

(c) in the event of the terms of sub-clause 
(b) of this Clause not applying the New 
Compeny shall be entitled to a transfer 

of the said freehold property (subject 

to the existing mortgage described in 

Part II of the Second Schedule securing 


an obligation which at that time will not 


exceed the sterling equivalent of Two 


‘million eight hundred thousand United 


States Dollars (U.S.$2,800,000')) without 
further payment other than the costs and 
expenses of such transfer upon the final 


discharge of all mcneys payable-by the 


New Company to the Old Company under the 


Vending Agreement and hereunder 


(d) whether or not sub-clause (b) of this 


entitled to a transfer of all plant and 
machinery of the Old Company on and in the 
Said frechold property and the leasehold 


premises referred to in Clause 8 hereof 


. 
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without further payment other than the 

costs and expenses of such’ transfer upon 

the final discharce of all moneys payable 
under the Vending Agreement and hereunder 

(e) pending the sale or final transfer of 
all or part of the said plant machinery and 
buildings the New Company shall keep the 

Same insured to the full value thereof and 
Shall keep the same in good repair and 
“Condition The Receiver and persons 
authorised by him may from time to time 
inspect all policies of insurance and the 
receipts for premiums and all plant . 
machinery and Suildings and if the 

New Company shall be in default of its 
obligations hereunder the Old Company may 
effect such insurances and carry out such 
repairs and maintenance as it reasonably 
thinks fit and the cost thereof shall 
constitute a debt due from the New Company to 


the Old Company 


8. THE Old Company shall forthwith provide particulars 


of all leasehold premises owned by it and the New Company 


_Shall inform the Old Company whica of such premises it 


wishes to take over Any promises not to be taken cver 
Shall be vacated the New Company remaining liable ‘in 
respect of all leaschold premises under the terms of the 
Vending Agreement until the Receiver is able to disclaim 


personal liability © The Old Company will as soon as 


practicable and subject to all necessary consents assign 
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leasehold premises which the 
it wishes to take over 


9. THE Old Company and the New Company shall 


agree an independent firm of Chartered Accountants to 


settle all apportioaments pursuant to the Vending 


Agreement and 
10. IN CONNECTION with Clause 4 of the Vending 


Agreement the New Company shall continue to indemnify 
» the Old Company:in respect of all members of the Labour 
Force (as therein defined) save that if the New Company che: 


&4t any time prior to the Thirty first day of December 


‘ 


One thousand nine ixty nine notify the 


hundred an 
Receiver of any members of the Labour Force which it 
does not wish to employ it shall only be liable to 


indemnify the Old Company in respect of such members 
\ 


for a period of five weeks from the date of such notifi- 


cation (to enable the Receiver to discharge the same 


with at least four weeks' notice) On the First day of 
‘ 
January One thousand nine hundred and seventy the New 


ns 
tiy 


Company shall take over all employees of the Old Compa 
except those in respect of which it shall have given 
notice as aforesaid and shall indemnify the Receiver 
against any cléims under the Contracts of Employment 
the Redundaricy Peyments Act 


Act or 
ll. THE New Company snall from the Completion cate 
assume responsibility for all payments to the Pension 


Schemes of the Old Company and shall generally do what + 


necessary to take, over tiie continued pension arranger 


‘of all employees taken over by it 


12. THE Vending Agreement shall be read and cons’? 


as follows:- ‘ ; 


(i) as if the property Thirdly described 
in Clause 1 had specifically mentioned the 
benefi. of all leases and hiring agreements 
of plant machinery and tools but was subject 


to the general qualification “in so far only 
as the Old Company is able to transfer the :. 
same" 

(44) as if it contained an additional 

clause numbered 9A: 

“The Purchaser shall accept full liability for 
all warranties given by the Vendor in respect of 
all.H.P. 137 Jetstream aircraft sold prior 

to the Transfer Date and shall indemnify the 
Vendor in respect of all claims thereuncer 

and shall maintain the usual servicing 
facilities and product support of all past 


products other than the Handley Pace Herald 


aircraft of the Vendor and shall maintain 


such insurances as were normally and 
reasonably maintained by the Vendor in 


respect of such past products" 


(i4i) as if as from Compietion date there were 


deleted from Clause 5(a) the words “plus 


interest payable to Mount Street Holdings 
Limited" 
(iv) as if in lieu of exclusion (a) to 
Clause 1 the following had appeared:- 
(a) ‘sums received or receivable after 
the Sixteentn day of October One tHousand 


nine hundred and sixty nine in respect of 
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i 
work Carried out in -connection 
: with the Contracts with the U.K, 
: Government Up to the Sixteenth day , 4 


~~. 


* 


.Of October One thousand nine hundred 


| and sixty nine" 


(v) as if jigs and tools together with : 
! 


| 
t 
a the Four (4) Prototype aircraft identified 


| as follows: ATXH G-ATXI and G-AWBR 


j 
| : were expressly included in the assets | 


Secondly deseri 


| ibed in Clause 1 
i 

| (vi) as if in Clause 1 the words "other 
| than that in respect of the Handley Page 


Herald aircraft" had appeared immediately 


before the words "heretofore Carried on b 
; y 


the Vendor" and as if Clause 2(a) (iii) 
Fae Fe 2 a Yd 


— "Were omitted. ; , 
| (viifas if‘in Clause 1 the words from . 
' . “"In the event of" Cown to the end of the | 

; Clause- had not appeared 
: THE New Company shall pay (i) the stamp duty 


13. 


(if any) payable on this Agreement (ii)' all costs incurred 


by the Old Company in complying with 


or to be incurred 
nm and audit of 


gations the preparatio 


its Statutory obli 
its Registers and Stock 


Accounts and the maintenance of 
Exchange quotation PROVIDED THAT without the consent 


any the liability under (ii) Shall not 


of the New Comp 


exceed Five thousand pounds (£5,000) per annum 


New Company shali grant to the Receiver 


14. THE 
all rights of access and other facilities including use 


Staff which he may reasonably require in 


Of an office and 


ance of his duties as the Receiver Of the Old 


the perform 


Company . 
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15. THE Old Company HERESY “WARRANTS AND UNDERTAKES 


-with the New Company in the terms of the warranties and 


. 


- exclusion (a) to Clause 1 of the Vending Agreement on 


undertakings set forth in the Third Schedule hereto and so 


that the remedies of the New Company in respect of any 


breach of any such warranty or undertaking shall continue 


to subsist notwithstanding the completion of the sale 

and purchase hereunder PROVIDED THAT the New Company shall 
have no remedy in respect of any such breach unless the 
damage flowing from such breach (or inter-related group 

of breaches) amounts to Five thousand pounds (£5,000) or 
more There shall not be implied on the part of the Old 
Company any warranties whether by Statute or Common Law 
except such as are expressly contained in the said Third 
Schedule and the Receiver shall incur no personal 
liability hereunder Any amounts due from the Old Company 
to the New Company for any breach of warranty may forth=- 
‘with be set off against the aggregate amount payable by 
the New Company under the Vending Agreement: and nereunder 
but shall not otherwise relieve the New Company of its 
obligations under Clause 3 hereof . 

16. (A) THE New Company may by giving notice to the 


Old Company within seven days of, Completion date elect 


to acquire the value of the work referred to in j 


payment to the Old Company of the sum of Seven Hundred * 

and fifty thousand pounds (£750,000) such sum to be 
discharged by an assignment to the Old Company of tne 

first £750,000 of all moneys from time to time owing to 


the New Company. by’ the U.K. Government The amount 


received by the Old Company from the New Company under 


mee 
Se 66 


this Clause or the amounts received by the o:2 - 
from the U.K. Government under this Clause shai: +. 


treated as a reduction of the aggregate amoun: - 


a a ee 


under the Vending Agreement or hereunder put Sats sts 


* 


» . otherwise relieve the New © mpany of its Obligaticns 


under Clause 3 hereof 
é; (B) THE New Company hereby irrevocably sauther 
a and directs the U.K. Government to pay direct so the Cid 
Company all sums to which the Old Company is entitle 
; " pursuant to exclusion (a) to Clause l of the Vending 
Agreement and will execute all such further authorities 
as may be necessary to give effect to this provision 
- Provided that no notice of this 1b-clause shall be } 
_.given to the U.K. Government unless seven days shall 
have elapsed from ‘Completion date and the New Company 
shall not have exercised its e! .ction pursuant to subs 
clause (A) of this clause y kann 
27. (a) THE Old Comnany shall not sell its business 
in respect of the Handley Page Herald aircraft unless | 
‘it shall first have offered to sell such business to the 
New Company in accordance with the following procedure 
(i) the Old Company on receipt of an offer 


from a third party to purchase such business 


which offer is acceptable to the old Company 


| 

| 

| 
shall forthwith deliver by hand to the New | 
Company notice in writing setting out the 
‘details of the business which the Old 
Company intends to sell together with the price : 
and other terms which have been offered 


_.2... .therefor : ar} : j | 
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(44) if the New Company shall within forty 

eight hours of the said notice deliver by 

hand to the Old Company a counter-notice 

stating that it wishes to purchase the said 

business on the terms set out in the said 

motice together with any initial payment as 

may be due under the said terms then the 

Old Company shall be bound to complete such 

sale to the New Company on such terms 

(b) The amount received by the Old Company from 
the New Company or from a third party under the terms 
of a sale referred to in sub-clause (a) above shall 
be treated as a reduction of the aggregate amount 
payable under the Vending Agreement or hereunder but 
*hall not otherwise relieve the New Company of its 
obligations under Clause 3 hereof 

(c) Until such time as the Old Company shall 
dispose of its Handley Page Herald aircraft business and 
with effect from the Fifteenth day of August One thousand 
mine hundred and sixty nine the New Company shall provide 
on.normal commercial terms servicing facilities and 
product support in respect of Handley Page Herald aircraft 
and will be entitled to all amounts received or receivable 
therefor and shall be entitled without cost and without 
any obligation to replace the same to consume and/or 
utilize ary of the stock or other property of tne Old 
Company which it shall require therefor Provided that 
the New Company shall at all times maintain an adequate 
Supply of support products (which shail be the property 
of the Old Company) to provide for all reasonably fore- 


seeable service requirenmcnts 


. 
ad . 


18. (A) WHEN the total amounts’teferred to in (1) to 
{S) inclusive of Clause 3(A)(ii)(a) shall equal the 
Agreed Amount the Old Company shall forthwith if so 
required by the New Company and without cost to the New 
Company (other than the costs of the transfer which 
shall be borne by it) procure the transfer to the New 
Company of Sixty per centum (60%) of the beneficial 
interest in the freehold land more particularly 
described in rert I of the Second Schedule hereto 
(subject to any then existing mortgage) and in the 
machine tools p’ant and machinery of the Old Company 
whether of not permanently affixed to the freehold or 
leasehold premises of the Old Company and after such 
transfer the New Company and the Old Company shall until 
payment by the New Company to the Old Company of oy 
aggregate amount due under the Vending Agreement and 
hereunder nold such beneficial interest as tenants in 
- Common in the proportions of Sixty per centum (60%) and 
Porty per centum (40%) respectively Provided that 

(a) in the event of the Old Company having 

exercised its right under Clause 7(b) hereoi 

to effect a sale and leaseback arrangement 

this clause 18 shall have no effect except in 

relation to items not included in such sale 

and leaseback 

(b) the Old Company shall have no right 

during the existence of such tenancy in 

common to apply to the Court for the sale 

of the said freehold land and/or the said 


machine tools plant and machinery or any 


interest therein 


Py 
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{c) the existence of such ‘tenancy in 
common shall in no way affect the licence 
granted to the New Company unier_ the 
Vending Agreement and hereunder save that 
the annual amount payable by tle New 
Company to the Old Company under Clause 
7(a) hereof and shall thereupon be reduced 
to an amount of One hundred and twenty 
four thousand Pounds (£124,000) per 

anum and shall cease upon the transter 

. of such property pursuant to Clause 7(c) 
and (d) hereof 
(d) Af the New Company shall have acquired 
a Sixty per centum (60%) interest in the 

- said freehold property it shall thereafter 
be responsible both as to capital and 
interest for Sixty per centum (60%) of the 
‘money secured by any then existing mortgage 
(B) XIN the event that after the acquisition of 


a Sixty per centum (60%) interest in the said freehold 


_ property it is agreed between the New Company and the 


Old Company to effect a sale and leaseback arrangement 


“the net proceeds r: such sale which are attributable 


to the Forty per centum (40%) interest of the Old 
Company shall be applied in reduction of the aggregate 
amount payable by the New Company under the Vending 
Agreement and hereunder but shall not otherwise relieve 
the New Company of its obligations under Clause 3 


hereof 


19. THE Old Company shall deliver to the New 
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. Company forthwith on Completion date all movable 
equipment (other than such used exclusively in connection 
with the Handley Page Herald aircraft) motor vehicles 
office furniture and all other personal chattels used 
by the Old Company in connection with its operations 
at Radlett other than its books of -account seal and 
“statutory books provided that there shall not be 
delivered to the New Company under the Vending Agreement 
or hereunder any machine tcols plant and machinery which 
* are listed in the books of tne Old Company under those 
headings Such movable equipment motor vehicles office 
furniture and other personal chattels shall save insofar 
as expressly otherwise provided in the Vending Agreement 
or this Agreement be deemed to have been included 
oe: the case of items charged in the books 
of the Old Company as research and development 
. _ , expenditure as items Secondly described in 
Clause 1 of the Vending Agreement and 
(ii) in the case of all other items delivered 
od under this Clause as itsins Fourthly described 
. in Clause 1 of the Vending Agreement 
Such machine tools plant and machinery as are not deliverec 
‘under this clause shall be subject to the licence containe 
im Clause 3 of the Vending Agreement as extended by 
: Clause 7 hereo« 
20. SAVE as herein expressly provided Cravens shall 
incur no liability in respect of any breach of the 
Vending Agreement-or this Agreement by the New Company 
21. EXCEPT as expressiy provided herein any 


notice demand or other communication shall be given or 


i 
' 
t 
‘ 
' 
‘ 
! 
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Sent by hand or by prepaid letter (despatched airmail 
in the case of an overseas communication) sent by 
first class mail addressed in the case of the Old 


Company and. the New Company to their respective 


registered offices with in the case of the Old Company 


a copy to the Receiver in the case of the Receiver to 
19 Eastcheap London E.C. 3 and in the case of Cravens 


to Messrs. Thompson Mitchell Douglas Neill and Guerri 


705 Olive Street St. Louis Missouri M.O. 63101 United 


States of America and if sent by post shall be deemed 

to have — received Forty-eight hours after the same 
was posted 

22. IN the event thee Beevens shall not be 
informed by the U.K. Government that the U.K. devideiens 
is willing to give to the New Company a contract for 


the development for the conversion of Victor Bombers 


" Cravens shall have the right to terminate this 


Agreement by leaving written notice to that effect at the 
office of the Receiver net later than 4p.m. 3.S.T. s 
Monday the 20th October 1969 whereupon all liabilities 
under this Agreement shall cease oo. | 
23. THIS Agreement shall be governed in all respects 
by the Laws of England | ; i 

AS WITNESS the h nds of the authorised . | 
representatives of the parties hereto the day and year 


first above written 


j 
' 
' 


l. The said shares shall forthwith be transferred 
into the name of Cravens and/or its nominees and the 
Certificates therefor shall be deposited with duly 
executed blanx transfers with the Receiver to be held on 
the terms of this Schedule and shall remain so deposited 


until the payment of the Agreed Amount (as defined in 


, Clause 3(A)(ii)(a)) or until such sooner time as 


Barclays is no longer a creditor of the Old Company 


26 If the New Company shall be in breach of any 


of the terms of Clause 3 or Clause 7 of this Agreement 
and such breach shall continue for Twenty-one days after 
a 


notice specifying the same and calling upon the New 


Company to rectify the same shall have been given the 


‘Receiver may complete such blank transfers in favour “f 


a nominee company of Barclays and/or its nominees as 


transferee and lodge the same with the New Company for 


registration whereupon the New Company will forthwith 


register such transfers 


3. The said nominee Company and/or its nominees 
shall thereafter hold the said shares as nominees for 
Cravens and/or its nominees but shall nevertheless act 
on the directions of the Receiver and shall sign such 
documents call such Meetings and exercise such votes 
as may be requisite to do all or any of the following 
acts 

(a) .remove all or any of the Directors of 

the New Company : 


(b) appoint new or additional Directors of 


the New Company 


~ < 


~ 
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{c) procure the winding up of the New 

‘Company 
4. Whilst such shares are so deposited during 
the period referred to in paragraph l apove Cravens 
agrees that it and/or its nominees will not vote on any 
Resolution for the winding up of the New Company except 
with the consent of the Receiver 
S. The said nominee Company and/or its nominees 
‘shall not be required to ensure that the Receiver has 
become entitled to exercise any right hereunder but 
may accept any written statement by the Receiver that 
he has become so entitled 
6. Subject as aforesaid the said nominee Company 


and/or its nominees shall act on the instructions of 


- Cravens or its nominee * nee 


THE SECOND SCHEDULE 


Part I 


Freehold property at Radlett in the County of Hertford 
‘and edged red on the plan initialled for identification 


by the solicitors to the parties hereto 

Part IT 
Legal Charge dated the Nineteenth dey of October One 
thousand nine hundred and sixty-seven and made between 


the Old Company (i) and Mount Street Holdings Limited 


(ii) a copy of which has been supplied to Cravens 
THE THIRD SCHEDULE 


The Old Company gives the warrarties and undertakings 
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set out below (being those referred to in Clause 15 


of the Agreement) 


Each of the warranties and undertakings is given subject 
to the matters stated in the Letter of Disclosure (if 


“ any) already delivered to Cravens' solicitors but is 


| 

; : otherwise subject to no qualifaction wh=tever No letter 

| document or other communication shall be deemed to 
, constitute a disclosure for the purposes of this 

| “Schedule unless the same is expressly referred to in the 

; Letter of Disclosure 

| (a) ,The Receiver has not knowingly withheld — 

any facts which could materially and adversely 

| affect the value of the property business and 

: undertaking of the new Company or of the Shares 

i in the New Company; 

Ee ao © (b) that the facts stated in Recitals (1) and 

(2) to this Agreement are correct; / 


(c) that the New Company has an absolute title 


free from all liens and other encumbrances to 


. all the assets transferred to it by, the 
operation of the Vending Agreement and this 
Agreement; 
Yy (d) that no creditor of the Old Company has 


any right against the New Company or against 
the assets of the New Company transferred to 
it by the operation of the Vending Agreement 
and this Agreement arising out of any dealings 
between such ereditor and the Old Company; 
“(e) that the freehold and leasehold premises 


of the Old Company in which the New Company 


‘ 
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i 
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has an interest under the Vending Agreement 


or this Agreement have been disclosed to the 


Purchaser that tne Old Company has a good 


and marketable title to its premises and that 


all developments on and use of the properties 
of the Company comply with the Town and 
Country Planning Acts affecting the same 
PROVIDED THAT any claim under this warranty 
shall be made in writing within Twelve months 


. 


of the Completion date; 


(£) that the New Company has no mortgage 


charge hire purchase commitment (except hire 
purchase commi ments taken over from the 

Old Company) guarantee bank overdraft or 

other similar indebtedness outstanding and 

the New Company has not agreed to create 

or issue any mortgage or charge; 

(g) that the New Company has valid insurances / 
in respect of its property and business against 
such risks as are normally insured against by 
companies carrying on similar businesses for 
such amounts as would in the circumstances be 
normal for such companies 

(h) that since incorporation no material con- 


tracts other than the Vending Agreement and 


-contracts in the ordinary and normal course of 


the New Company's business and no contract of 
service with or agreement granting or altering 


the right to any superannuation or other 


benefit to a Director has been entered into; 


capital; 
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(4) that there are not in.existence any 
service agreements with Directors and that 
the New Company has not since incorpor tion 
had any employees; . ° 
@) that since incorporation the New 
Company has not other than uncer the Vending 
Agreement and this Agreement or in the normal 
course of business contracted any material 
capital commitment 

(k) that at the Completion date the New 
Company's Memorandum and Articles of 
Association are in the form supplied to 
Messrs. Freshfields and that since 
incorporation the New Company has not 
altered its authorised or issued share 

(1) that the New Company is not engaged 

in any litigation or arbitration and that 
the Old Company has no knowledge of any 
facts likely to give rise to such litigation 
or arbitration proceedings; 

(m) that at Completion date the Barclays 
overdraft is of the amount certified by the 
Receiver and that the New Company hés no 
other borrowings; 

(nm) that there are no agreements in force 
which call either at the date hereof or in 
the future for the issue of or accord to 

any person or company the right to call for 
the issue of. any share or loan capital of 


the New Company; 


i 
' 
1 
' 
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(co) that the Company has not since 
incorporation date declared paid or made any 
dividend or other distribution; 
(p) that all returns particulars ~ i 
resolutions and other documents required 
to be filed with or delivered to the 
Registrar of Companies by the New Canbiane 
have been or before Completion will be 
correctly and properly prepared and so 
filed or delivered; 
(q) that the New Company is the 
peneftctal owner of each of the patents 
Registered Designs and Technical Knowledge 
previously owned by the Old Company and 
knowhow employed by it in the course of 
its business and that it is not a party 
to any continuing agreement whereby it 
. ds granted the right to manufacture use 
exercise and sell any product or process 
or to any continuing agreement for the ~- 
acquisition by it of any technical 
knowledge or knowhow; 
(r) that no contract or other arrangement 
exists between the Old Company and any sub- 
sidiary or‘associated company of the Old 
Company which materially affects the future 
production of the Aircraft Associated 
Company shall mean any company in which 
the Old Company holds over Twenty per centum 


(20%) of the issued voting share capital 
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SIGNED by KENNETH RUSSELL ) ; 

CORK as Recciver ane Manacer) 

for and on behalf of HANDLEY) K.R. Cork 

PAGE LIMITED in the presence) 


Of s— ) 


J.H. Thomlinson 
73 Cheapside 
B.C. 2 7 


Solicitor 


for and o 
HANDLEY PAG: 
LIMITED in the presence of: 


SIGNED by JOHN DERE; 
benalf 


JeH. Thomlinson 
as above 


SIGNED by KENTON ROBINSON 
CRAVENS for and on behalf of 
K.R. CRAVENS CORPORATION i 
the presence of:- 


3 0 


JM. Romanes ’ 
- 1 Bank Buildings 
mit Princes Street 

London E.c. 2 


a Solicitor 
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BETWEEM VANDLEY PAG 
St. Albans Hertfordshire 
by RICHARD NOMMAN DARSSY LANGDON of St. Mary Axe House St. Na 
Axe London, 


one part and ANeatic. 


and existing under the laws of the State of Delaware 


(1) In pursuance of ana 
One thousand nine hundred 
Handley Page Limited (a copy o 


marked "A') as amended vy an 


Handley Page Limited Handley P 


Corporation 


the latter solic its 


Vendor on the Eleventh d 
and seventy under a Debenture issued to thic 


Company National Association of St. Louis 


purchase the following 


EM EM T is made the ¢. wee oe day 


One tlicousand nine hundred anc sevent 


= AINCRAFT LIMITIOD of Colney Street 


(hereinafter called "the Vendor") acti 


z 


E.C.3. (hereinafter called “the Receiver") of tie 


e—OT FAN 
Lhechel 


SAN INC a Corporation organised 


(hereinalt 


called “the Purchaser") of the other part 


WHEREAS 


creement dated Fifteenth day of August 
and sixty nine between the Vendor an: 
€ which is exhibited hereto and 


Agreement dated Seventeenth day o- 


October One thousand nine hundred and sixty nine made between 


age Aircraft and K.R. Cravens 


(a copy of which is exhibited hereto and marked "5 


goodwill undertaking and certain assets to 


‘ 


the Vendor 


(2) The Recciver was appointed Receiver and Manager of tie 


ay of March One thousand nine hundr« 
Mercantile Trust 


Missouri United Stat 


of America. 


NOW IT IS HERESY AGREE D as follows i- i 
THE Vendor hereby grants to the Purchaser an option to 
assets on the terms and conditions 


hereinafter contained i- 


FIRSTLY the roodwill and undertaking of the business 


of the Vendor relating to the II.P. 137 "Jetstream" 


Aircraft with the exclusive right for the Purchaser to 


roprosent itnolf as carrying on tho said busincss in 


continuation and in succession to the Vendor 


EXHIBIT C 
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SECONDLY the dicsigns drawings patents trade marks and 
trade names (if any) and the benfit of all research and 


development belonging to the Vendor and used by it in 


connection with the said business and all rights of acti: 


in connectio.u therewith respectively 
THIRDLY all right title and interest in the work-in-proc: 
finished or partly finished goods and stock-in-trade and 
all jiss and tools owned by the Vendor and used in the 
said business (details of which are set out in the First 
' Schedule hereto) 
FOURTILY all right title and Sanraan in the work-in- 
progress finished ts partly f1 ished goods and stock-in- 
trade and all jigs and tools owned by the Vendor and use: 
in the said business (excepting the project known as the 
Jetstream 250 Project) The items fourthly described abo. 
include the items more particularly descrived in the 
Second Schedule hereto 
2. THE option hereby granted may be exercised by notice in 
writing siven by the Purchaser to the Vendor and received by < 
Vendor at any time on or before 22nd July 1970. Subject to 
‘the receipt by the Vendor of such notice exercising the option 
in manner aforesaid completion of the sale and purhcase of the 
assets referred to in Clause 1 hereof shall take place on 29t! 


Bae ' 
July 1970 or such earlier date as the Purchaser may specify 


CT et + eae 


being not less then 7 days after receint of the said notice. 
36 TUE consideration for the option hereby granted is the 
sum of Thirty Tiousand pounds which sum shall be paid forthwit! 
on the signing hereof and shall in no circumstances be ' 
returna. c to tie Purchaser. The consideration for the sale 
ond purchase shall be the sum of Tyo maieteee and seventy 
thousand pounds which shall be paid-on completion 

4. . Tit Receiver hereby declares that to the best of his 
Knowledse and belief the Vendor has subject as disclosed in 


writing to the Purhcaser a sood and marketable title free fro 


] z. 
alllicens charges and encumbrances (other than the potential 
’ 
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‘ 
Claim for Customs Duty arising under the General Bond for a 
7 v/s 
Duty free Importations mentioned in.Clause § below) to the x 
<V 
‘ : sa Sai pie \V 
assets listed in the First and Second Schedules but the M 


Receiver sives no warranty to that effect and the Receiver 
sholl not be personally liable in the event of the Vendor's 

° _ . * , . 
title to any such assets proving to be defective nor any 
warranty as to the merchantability or fitness for any particul 
purpose of any of the assets hereby agreed to be sold. The 
Receiver agrees to use his best eutesetire to procure any 


consents of third parties which may be required to enable the 


Purchaser to take delivery of the assets referred to in Clause 


i hereof and assist the Purchaser so far as possible (but at 


the expense of the Purhcaser) in acquiring any rights or asset 
relating to the H.P.137 "Jetstream" Aircraft which may be 
owned ty or vested in any third party It is expressly agreed 
and understood that any assets sold by the Vendor to Halex 
Siddeley Aviation Limited pursuant to an Agreement dated tie 
Fifteenth dey at pan One thousand nine h uadred and seveuty 
(a copy of which has been supplied to the Purchaser) and any 
assets comprised in the said Jetstream 230 Project are 
excluded froin the sale and purchase to be made pursuant to 
any exercise of the ve tion herein contained ° 

5. SO for as the various aircraft and other assets in the 
Second Schedule are concerned it is hereby agreed and 
understood that these or part of them may be the property 

or may be subject to liens or claims of third parties in 
addition tc those disclosed in writing *9 the Purchaser 
pursuant to Clause 4 hereof and it is fu: tier agreed that tic 
Receiver shall t.2 entitled to deal with the assets listed in 


the Second Schedule at any time before completion in such 


-Manner as he shall in his absolute discretion think fit 


provided that any costs and expenses of whatsoever naiure 
incurred by the Receiver in so dealing with said assets shall 


be added to the purchase price and any proceeds (excludin, 


any benefit received by The Vendor as a result of reduction 

in liability for customs duty) ardsing from any disposal of 
any of the said asscts shall be deducted from the purchase 
price.tithout prejudice to Neceiver's absolute d‘scretion to 
deal with the said assets the Receiver undertakes that he will 
whenever -possible inform the Purchaser ¢~ its agent of any 
action he proposes to take pursuant to this clause before 
taking such action. The Receiver may deal with any of the 
assets listed in the First Schedule on the sane basis as those 


listed in the Second Schedule with the consent of the Purchasc 


or its agent. 

6. THE Purchaser shall be entitled to take possession of 
the assets, subject to the option herein contained forthwith 
upon completion and the Pececiver shall then permit the 
Purchaser's representatives employees and agents to enter uno: 
the premises occupied by the Vendor at Radlett Acrodrome 
Hertfordshire for that purpose subject to the supervision of 
the Receiver The Receiver undertakes to use his best 
endeavours to assist the Purchaser in ebtaining any licence 
required by the Purchaser to occupy part of the premises at 
Radlctt Acrocronic . ; 

7 THe Purchaser hereby undertakes that it will procure 
the release forth ith on completion by the Comnissioners of 
Customs and Excise of the Vendor and Parclays Brnk Limited 
from the General 3jond for Duty Free Importations dated the 
Twenty sixth day of September One thousand nine hundred 
and sixty nine given jointly and severally by the Vendor 
and Barclays Dan's Linited to the said Comsdsobonsrs. ix the 
sui of Two wundred and fifty thousand pounds and the 


substitution therefore of a new Bound entered into by the 


Purchaser with the said Coninissioners in at least an 


* equival.cnt stun 


8. THE -Purchascr shall pay all stamp duties in relation 


¢ his Agreement _ 


~ 
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9. TINTS Agreement shall be goverened by and construcd 


a 


in accordance with the laws of England se 


AS WITNESS the hands of the parties hereto 


‘the day and year first above written 
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THE FIRST SCHEDULE stove referred to 


PART A = JETSTREAM AIRCRAFT 


Owned by Handley Page Aircraft 


- 
e 


Construction ~* - Pracvesiy. "7: Production °.'Mk. or 
: No. : Registration .’.. Noe .. Series 

: Maric 
198 (Prototype) ~ G-ATXH P.P.1 2 
199 (Prototype) G-ATXI PP 3M Ry: ; 
200—-(Proto+ypo.)——_—— G~ATXJ PPh + (\ YA 
258 (Prototype) G-AWBR P.P.6 3M _- 
211 (Development) G-AXFV “10 42 2 
222 a G-AXUI 22 a 

° : 20 C.10A/3N(Test 

. : Airframe) 
245° ‘  GSAXUM “7. 
246 G-AXUN St AS 
248 *. . GeAXUO 46 
2h9 .. ". or "  . 8 
251° a ae oe ae : 
259 G-AXUR : +: §0 
261 gs : ; on ee 
262 a or ; 53 aA 
263 , / 54 
264 of 56 
265 aba ee $7 
266 | eC . 58 
267 am ‘60 


Test Aircraft in Test House 
PART B - SPARES : 
Ae BILTON OFFICES AND HANCAR 


1. Office 94 


Instruments and P.A. items. Bonded Stores 
Status. 


2. Office 95 


Avionics, ferry kit spares and instruments. 


"39. Manacer's Office - far _ end of Hangar 


P.A. items - Flight Control items. 


MAIN CORK HANGAR (Colney Street) 


4. Herald Product Suvnort Stores - Bay 15 
a) Jetstream Product Support Stores. 
2. Bay 16 & 17 
b) Jetstream manufactured W.I.P. stores 
3. Main Hanser Area 
a) Wiring loom area - W.I.P. 
b) Tailplane area - W.I-P. (also jigs and leased 
trolley) 
ce) Ground Equipment e.g-Jacks supporting aircraft. 
A. HANGAR 
4. Central Bonded Stores & Quarantine Arca 


2 


3. 


4. 


Main Shon Area 


a) Semi-assembdled aircraft (standing on leased 


trolleys ctc.-) 

b) Racks of BD.O. and P.A- items 
ce) W.I.P. on benches Leye 2 og 
d) A.G.S. items in racks end cupboards to be 
‘ consolidated and stacked 
e) Part finished items on racks 
f) Jetstrean W.1I.P. stores 

g) Jigs- 


he 


-' a) High value P.A. items 
*b) High value 3.0. items 
c).A.G.S. Stores 
Pre Selection Stores 
a) Manufactured components - Twelve cabin 
pressure gauges 
Bloomincdale Shop 


a) Imported items e.g. de-icers- 


Tool Stores 


a) Jetstream special tools 


PARK STREET * i ae 


i. 


2. 


Test House - Test Tank with aircraft, 
Texperimental cooling rig? ownership) 


Hancar 


a) Jetstream stores - P.A. items, including 
engines ‘ 

b) High value items 

ec) Mk.3 manufactured items on mezzanine floor 


Aircraft scraoned Fusclaces ; 


a) Two fusclases - Mk.1 and Mk. 3 
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gE. OUTLYING LUYLDINGES 
— 


4. Terminal Exuilcin= 
SeEee RSs Sse 


a) Jotstrcan tecduct Suppert Stores iteas - 
2. Fuck Lins Tort chee (rece of A. Netgar) 
' a) WebeVe 4 3 ai 
| Various propellers, 42 14 ad Ai6 Engine 
~ a 7 
G. OTHER TLS 


° 
2. Jigs and Sorcific procuctin aids in 51 and 
Sain Cosi. Sausay ; 


ae 


3. Flight aid Vind tost models. 


be "" QEE SECOND SCHUCDULE above referred ts .. 
DEST A Aircrsft 
Construction ' British " ‘N&. o> 
No. . Royistration Sorios 
i Maric 


243 re a: CR Oe ee ec ae 
200 (Prototype)  GeATXI (Pirocuction fs : 

nunvor P.P.4) 1 
201° G-ATXK Ht i 
203 ; G-AXET es i 
23h Ci; — j “< 
241 Gu SSPE... 1 
207 : G-AXEL i 
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UNITED STATES DISTRICT cou>T 
SOUTHERN DISTRICT IE u | 
oo 2 @&© ®& «& @ oo #8 @&. @ os «= - os. = os & @o@ @& } 
A /0 a. ae 
, . ; 
70 B. 577 | 
| 
:|)0 IRSPUR CORPORATION, a/k/a AIRSPUR NOTICE OF MOTION | 
Bani:rupt. 
Noy 
Vv 
- — = - — - — = - - - — — -_ - -_ — _ — -xX | 
| 
SIR 


PLEASE TAKE NOTIC2, that upon the Proof of Claim 
(No. 229) filed by Ohio Real Property, Inc. on the Order 
of this Court dated April €1, 1972 Subrogating L. J. Rauth if 
as Trustee to the rights of Ohio Real Property, Inc., the 
"Objection to Claim" of Ohio Real Property, Inc. of the 
Trustee dated August 17, 1972, the annexed affidavit of 
John MacCrate III and upon all the pleadings and proceedings 
had heretofore herein, the undersigned will move this Court 


before the Hon. Roy Babitt, Referee in Bankruptcy at-his 


| 

| 

| 
chambers at the United States District Courthouse, Foley | 
Square, New York, New York cn the 5th day of December, 1972 | 
at 1:20 P.M. cr as soon thercafter as counsel can be heard | 
for: | 
1 An Order pursuant to Rule 56 of the Federal | 

Rules of Civil Procedure striking the 


objection and granting judgment allowing the | 


Claim (No.22") of Ohic Real Property, Inc. 


together with such other and further relief as 


seems 


Dated: 


TO: 


P. 
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a) a 


+ 
ct 


lacks j 
Inc. wi 
native 
(6) of 
dismiss 
Request 
grounds 
state a 


can be 


just. 


New 


1S 


New York, 
November 7‘; 


ALEX ROSEU. ES 


Bankruptcy 
2O5g 


New York, 


Brondvay 
New 


York 


jor Truste 


r pursuant to Rule 1lé(b) of the Federal 
f Civil Procedure for judgment dismiss- 
Cour.terclaims, Offsets, and Reauest 


irmative Juagment on the grounds that 


urt lacks subject-matter jurisdiction 
and on the grounds that this Court 


urisdiction over Ohio Real Property, 


th regard to such relief or Alter- 


ly for judgment pursuant to Rule 12(b) 


the Federal Rules of Civil Procedure 


ing the Counterclaims, Setoffs and 


A 


for Affirmative Judgment on the 


that the pleadings thereon fail to 


cause of action upon which relie! 


granted 


to this Court 


i) 


Yours, etc., 


BIGHAM ENGLAR JONES 
Attorneys 
ine. 


& HCUSTON 
for Ohio Real Property, 


— ¢ 
ae air bes! hey 
( Office & P.-0.,~“Address 
~©?9 John Street 
— * } x 22 
New York, New york 10035 
ers -4Sug 
in 
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' 
| 
, ULolrUul i b 4 
om ee ee ke Se Se ee ee Se ew @ © el 
rN Mrs oms¢mmeD . 
aN Liles VL Li : 
3 TI 
Tr str ‘ MOAT AMT / sc - — re 
AIRSPUR CORPORATICH, a/:/a AIRSPUR TH RES 
NEW YORK, TO OBJECTIONS ETC, 
. | 
Bankrupt | 


JOHN MacCRATE III, being duly sworn, depose 


~” 


and | 


a That he is an attorney duly admittcd to 


practice before the United States District Court for the 


Southern District of New York, is associated with the firm 
of Bigham Englar Jones & Houston, attorneys for claimants, 


L. J. Rauth as Trustee and for Ohio Real Property, Inc a 


al 
dissolved Ohio corporation and as such is fully familiar 


with all the pleadings and proceedings had heretofore herein. 


cr 


F That this affidavit is submitted in support 


of the motion of L. J. Rauth as Trustee to allow his claim 


and the motion of L. J. Rauth as Trustee and of Ohio to 
strike the Trustee Lipper's "Offsets, Counterclaim and 

Request for affirmative judgment." This affidavit is sub- | 
mitted to highlight for the Court the undisputed facts and 


pleadings which establish that the alleged "objections, 
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"sets ar interelaims’ must be dismissed. 
| 
THis OBJECTIONS | 
oF In the first instanc respectfully refer 
the Court t = "Objections" to Claim No. 229 subinitted by 
ths: Trustee in Barkruptcy. Nowhere in that document or 
€lsewhere in t massive court file are any grounds for an 
"Objection" to Ohio's claim stated. 
The claim of Ohio Real Property is predicated on 
a five year eight (3%) per cent note issued to i 
Airspur on July 24, 1969 The note was prop®rly submitted 
to the Court as part of Ohio’s proof of claim, and on April 
21, 1972 an order was cnteved subrogating and substituting 
L. J. Rauth as Trustee under a certain assignment piece 
to Onio's claim. The Trustee does not allege or contend 


that Ohio did not in fact lend the sun of $114,750.00 to 


Airspur as 


rote or that 


the court. 


and 


considera 


Ohio has not pr 


such circumstan 


tion for the issuance of the 


operly presented its claim to 


ces, where no "objection" exists, 


the Court must allow the claim and enter judgment thereon. 
THE COUNTERCLAIMS | 
4, Not only dees the Trustee in Bankruptcy fail! 
' 
to state any "objection" to Ohio's claim but he also alleges 


a meritless 


judgment" 


"counterclaim a: 


which should also 
5S In tne fir 
= 


i request for affirmative 


be dismissed. 


the counterclaims 


instance 


P. 267a 

Sut of Ohio's alleged responsibility for the acts of on 
S t J 

Richard Mersinger. However by virtue of the assignment 


piece dated March 24, 1972 and the Order of Subrogation 


dated April 21, 1972, Ohir is not and was not at the time 
that the "Objections ere served, a claimant in this pro- 

ceeding. Copies of these documents arc annexed hereto as 
hibits * 3" and "C" resp:ctively. As such the court 
lacks ,urisdiction over Chio to grant the relief reaucsted. 
6. Additionally the counterclaims assert causes 


of action unrelated to the note under which L. J. Rauth as 
Trustee makes claim. As such they are permissive counter- 
claims and not compulsory counterclaims. Since the alleged 
causes of action require a plenary hearing against Ohio, 
which this Court in Bankruptcy does not have the power to 
conduct, the Court lacks subject-matter jurisdiction over 


the "counterclaims", 


te The Trustee has concurrently with the filing 
of these counterclaims instituted an action against Ohio and 
others in the Supreme Court of the State of New York, County 
of New York alleging exactly the same causes of action. Also 
included as defendants are the individual directors for 
whose acts Ohio is alleged to be resnonsible. It would seem 
that this Court should in the exercise of its discretion 
dismiss or at least stay the present proceedings pending 


resolution of that litigation. 


ae If this Court determines that it has jurisdic- 


tion over Ohio, has subject-matter jurisdiction over the 


' 


counterclaims and does not dismiss or stay in the exercise 
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of discretion then Ohio respectful requests that the Court 
Jismiss the counterclaims under kule 12(b)(6) on the grounds 
that the counterclaim fails to state a cause of action upon 
in relief can be granted. 

9. As pointed out above, the counterclaim 
against Ohio is predicated on the alleged "control" Ohio is 
alleged t a ad over or Richard Mersinger, a director 


12) 
~ 


10. The pleadings clearly refute the position 


ikruptcy that Ohio could in any way have 


designated or controlled Mersinger in his capacity as a 
en f y 


director, 


11. Under the "Agreement among Stockholders" a 
copy ef which was attached to the "counterclaim" as Exhibit 
"A" Mersinger was on the Board of Directors at the time of 
his alleged cesignation. Paragraph 7 of this agreement 


reads: 


"For the purposes of this agreement * * * 
the following present members of .the Board shall 
have been deemed to have been nominated by the 
Group B Stockholders ani elected ty the Stock- 
holders 

Group B Stockholders 
Leonard Andrews 

Joe Benning, Jr. 
Richard Mersinger." 


As further indicated by both the "Counterclaim" and by the 
"Agreement" eight companies or corporations constituted the 
"Group B Stockholders." These stockholders among them held 
125,000 shares of Common Stock and an aggregate principal 


amount of $2,750,000 in 370 notes. Ohio held 27% of these 


shares ( less than 1-1/7" of the total outstanding cscharcs 


| 


i Br From other pleadings filed by the Trustee 
including "Objections" to the claim of Mercantile and in a 


ac ~~ en 4 he nre ~ c CHat 
arainst various defendants in the Supreme Court of the State 


of New York, County of New York, the Trustee recites that 


Mersinger was in fact a Vice President of Mercantile. This 


before this Court pursuant to Section ¢la of the Bankruptcy 


Act (11 U.S.C. 44a). 


14. Ohio respectfully submits that these facts 
as adduced from ..ic pleadings and from papers filed by the 
Trustee Lipper, establish that Ohio cannot be held vicarious- 


ly liable for any alleged breach of duty by Mersinger any 


more than it could be held liable for the acts of Benning 


(a Chemical officer) or Andrews (an officer of the Brokerage 
that organized the financing), the other Directors nominated 
by the Group B Stockholders. 


45, As such this Court if it retains jurisdic- 


" 


Cross Complaint" 


tion in the matter, should dismiss tlir 
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p. 27a Q[niied Licien District Court 
__ Southern District. 


In the matter of 


Airspur Corporation a/k/a In Bankruptcy 


Airspur New York, 


(Impor 


Ne... J02Be377 


Bankrupt 
tant—Insert name of bankrupt or debtor above) 


PROOF OF CLAIM IN BANKRUPTCY 


in.-Ashiand pan oN County of Ashland __, State of_.....Ohio ___ Zip Code. 44895 __, Says: 
+Cryt 
1. (a) IF CLAIMANT IS AN INDIVIDUAL, check here......: That he is the claimant herein 


NOTE: 
PENS I 


than five years or both—Title is, US... Sec. 152 


(b) IF CLAIMANT IS A PARTNERSHIP, check here...... and complete section (b) 
That he is a member of..-...................---...--..----., & Copartnership, composed 


(Partnersmip Name) 


PE a RE a eee Seen ee ery CE eee 
OE . cncdccccendesscssecncnodeuneds , Stat 


‘ 
here. &%___and complete section (c). 


(c) IF CLAIMANT IS A CORPORATION. chee 
That the undersigned is the Vice Presicent of O20 Real Property, Inc. 


Ohio Corporate Name; 


+OMerss! Tities 


Ohio 


above to make this proof of claim in his behalf; that said proof cannot be made by 
*the above-named creditor in person because _.................2- ee. seen ene 


2. That the above-named bankrupt XXXXXXXX was, at the time of the filing of the peti- 
tion *erein, and still is, justly and truly indebted ZMXXXXX) to the claimant in 
the su.n of (continued-_on_nasge.2_hereas)ixx 

3. That the consideration of this debt (or liability) is as follows :.....-- 
nee i1gntanuEe Gn pane + occ. °° °°... . 


4. That no part of the debt xjis¢imssikx) has been paid. coax 


6. That claimant does not hold, and has not had or received, any security for the debt 
ZAXRKAK C5, nor has any person by the claimant's order or knowledge or belief 
r the debt Xaxkxxx4% for the claimant’s urs SKK BX 


7. (If the debt or lia v is founded upon an instrument of writing.] That the instru- 
ment upon which debt KMXXALK~L) is founded is attached heretoxxxxxxxxx 
RHKL KK VAM NK KAUN KIRA IAM MK KRARM due as set forth 
8. (SRANKHXKARLAKMURMKUKKMKAKKKYAKENANKX That the said debt was MMXMHXMxXuxxn 2N pe 
MXALKAXKRAKAK KAN KK KM KAKAKKNMNMMM MICHNIK AM XCOKNARKMKKXXAKAKKKARKAKY AR Fags 
XNKEXXLXMAKAWNK? CMLMKKEKKKS AE MMNL KAANXERKKNAKMNKAMKKPAKARBG MH apn 
MEMM eX KKUKKAUNXKM nat the said debt is evidenced by a note, or other negotiabove; 
able instrument, which is attached heretoX and that no judgment has been rendered 
ORCI CRUDE 6 5.0 ccc cncnntveckddasonbansubiignauiaadiseean eds 


(UNSECURED ) 


9. is claim is filed XEMY NEY f 
‘Tile dai fe Sled as aay seem CLAIM. Total Amount Chima prayed 


Dated at ..ASHland, Oh10 hig dav of. Ma¥en i92t 
WERE scnccacasnmiceciaatercoeds | éckpeccd eas, 


. Name of | wal, eeent. aflerr, @F partace seemime thie claumt 
_ ailure ta compiecte all necessary parts of thia for av vesult in disallowance. 
“TY FOR PRESENTING FE VUDULENT CLAIM. v ut not more than $5,000 or imprisonment for not more 


(When Signed Mail this Proof of Claim to Referee in Bankruptey) 


* 7) Gr—tt- 7-68. 800m-4170 


EXHIBIT "4" 


| 


g214,750,plus interest as 


the matter of 


20 


‘oO 
Page 2 


Proof Of Claim In Bankruptcy 


a 
( In Bankruptcy 


Airspur Corporation a/k/a , Ee 3 
Airspur New York, ( No. 79-B-577 
: ee ( : 
. Bankrupt [* 


(continued) One Hundred Fourteen Thousand Seven Hundred 
Fifty Dollars ($114,750), ccnsisting of One Hundred 
Twelve Thousand Five Hundrec Dollars ($112,590) in 
principal amount and Two Thousand Two Hundred Fifty 
Dollars ($2,250) interest due and payable on July l, 
1970, plvs interest from anc after July l, 1970 

until paid. 


(continued) the sun of One Hundred Twelve Thousand Five 
Hundred Dollars ($112,500) ‘paid to the ‘above-named 
bankrupt by chek of Ohio Real Property, Iinc., dated 
April.17, 1969, for Note No. 7 of the $3,750,000 

issue of Five Year, Eicht Percent Notes of said 
bankrupt cue July 24, 1974, which note is in the 
principal amount of One Huncred Twelve Thousand 

Five Hundred Dollars ($112,500). Pursuant to the 

terms of the Purchase Agreement dated as of July 24, 
1969, providing for the issuance of said notes, Bankers 
Trust Company and Chemical Bank declared the entire 
principal amount of all of said notes to be due and 
payable on September 24, 1970. Said declaration was 
separately adcressed and delivered to each of the 
above-narec bankrupt and Jerome Lipper, Esq., as Trustee 
of said pankrupt. Bankers Trust Company has filed 


“a copy of ti: said Puvshase Agreement with its Proof 
Of Claim is this cause, as Trustee of various trust funds, in 


respec: of $1,875,000 in principal amount of 
the aforesaid notes. and said Agreement is hereby 
inerrporated herein by this reference. 
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AIRSPUR CORPORATION 


New York, New York 


rs | 

a 

~ r AY T 

“ FIVE YEAR, EIGHT PER CENT NOTE 
or 

BS DUE_su1y 24, 1974 
~ 

A“ 
a 
iy AIRSPUR CORPORATION. a corporation organized and existing under the laws of the State of 
pe Delaware (hercin called the “Corporation™) for value received hereby promises to pay to 
=: 

ey ee, AO DR SEN RD 2 1 ib ORR 2. | Sn Ree RO or his registered 
ants: assigns five years from date hereof (unless before that date this note shall have been called for redemp- 


Peat tion and provision made for the payment of the redemption price hereof) the principal sum of 
nett © ONE HUNDR. TWELVE THOUS. FIVE HUNCDOLLARS is, 500. ) with interest thereon 
: from the date of issue at the rate of eight per cent (8%) per annum payable at the office of the 
5 Corporation, New York, New York in quarterly installments on the first day of January, the first day 
wet of April, the first day of July and the first day of October following the date hereof. 
This note is one of an authorized issue of five year eight per cent notes of the Corporation limited 
to the aggregate principal amount of Three Million Seven Hundred and Fifty Thousand Doilars 
fejt ($3,750,000), all of like tenor except as to denomination. 


al All of the notes of this issue rank equally and ratably without priority of any of said notes over 
ri any others by reason of date or priority in time of the issue or negotiation thereof or otherwise. 
“a This note is not transferable by endorsement or othciwise than by surrender hereof for cancel- 
a lation and the issue cf a new note of like tenor in the naive of the transferee and the registration of 
tot the transfer upon the books kept by the Corporation for that purpose at its principal office in the 
“ogi City and State of New York; the Company hereby agreeing ut any time and from time to time to make 
t. transfers of this note as directed by the above named payee and to issue new notes of similar tenor in 

. 


the aggregate principal amount of the then unpaid principal hereon. 

This note is redeemable at any time prior to maturity by the Corporation at its option as a whole 
or from timé to time in part upon at least thirty (30) days notice at the principal amount thereof 
plus accrued interest to the date fixed for redemption. Such notice to be by mail and to be addressed 
to the holder thereof at the address as indicated in the books of the Corporation. If this note shall be 
called for redemption and payment of the redemption price shall be duly provided by the Corpora- 
tion, interest shall cease to accrue hereon from and after the date for redemption fixed in the notice 
thereof. - 

Tie Corporation will not pay any dividends upon any share of stock of the Corporation, unless 
all interest due on or prior to the date of the payment of any dividend on the notes of this issue 
shall have been or be paid in full. 

This note is the corporate obligation of the Corporation only and no recourse shall be had for 
the payment of the principal of this note or the interest hereon, against any present, past or future 
stockholder, officer or director of the Corporation. either directly or indirectly through the Corpora- 
tion by virtue of any statute or the enforcement of any assessment or otherwise; all such liability 
of said stockholders. directors and officers, as such. being released by the registered owner hereof 


ea by the acceptance of this note and as part of the consideration of the issue hereof. 
= big Sale or transfer IN WITNESS WHEREOF, AIRSPUR CCRPORATION, New York, 
po i this Note is sub- New York, has caused its corporate seal to be affixed hereto, attested 
see S.sue vauein pare its secretary or assistant soeretry and dam presents to be signed in 
ul. %8e8 Act of 1933, 66 its name by its president or yesaxsAM. ail as of the nae RAED .coo0e 
‘tended, and to the day Of ...TULY...cccseeseeseerey 1969. 
"4; 1173 Of a Purchase AIRSPUR CORPORATION 
*. , eeetent dated as of itis 

os Rss 24, 1969 among 3 P cet " 

s 4 i i te Corporation YS cosccemnases opesesantqneccececesestensouses: a patel eee Taeeseenceceneees 
es EOE Purchasers |... : 

he **ed therein, ‘ a 

Se Se a Sete 
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FORM 179 Printed and for e Sv -he Lorn Fo aves Cor. Se. Lou CLAS: 6 


Parsciua & Leaat 


Inrntvocanie Stock Power 


—_ 


For Value Received, __OB#0. Rea” Property, Ince __ 

is 3. Rauth, Trustee, wider Trust Acreerent dated 
hereby sell, assign and transfer untol ceerber 7, 1971, »v_ and hetween_s- aid Trustce 
and ‘Ohio Real Prepertyv, Inc., subject to the terms of the notice affixed 
to the reverse side of Certificate No. 11 herewith, 


Three Thousand Seven llunéred 
Fifty (3,750 _) Shares of the__ Common ___ 


Capital Stock of the_Aixspur Corporation ___——— 


Standing in___its SSS name on the books of said_Airspur Corporation — 


represented by Certificate No.__1] herewith 


and do hereby irrevocably constitute and appoint 


attorney to transfer the said stock on the books of the within named 


Company with full power of substitution in the premises. 


Dated NOD AH \QT2— 
| ee ee ae 
fy¢-tuP OC tee ae. 


In Presence of 
j eee 
Bs 7 oe Oi Bae Signature guaranteed 


—" i sia'' ‘ATURE CUARANTEED BY 


The fa nd gd ci ni ie wei l9., fouiand, Chia 


/ 
Ps 


~= nm Cashier m¥iccErosa 


es 


COUPIP MATION CF ACSICVIT IT 


WNEFIAS, on Mav 14, 1971, the steckholcers of Ohio Peal 
Prererty, Ine., a2 Onto cerreration (the "cerrany"), elected 
to clesolve and cermletely liquidate the Ca7rany, and adonted 
a Plan Of Minssoluticn and Corplcte Liquidaticn Of The Ccrpany 
(the "Plan"“); ana 


WHEREAS, cursuant to the Plan, the Cerpany sold all of its 
ansets, excepting cnly cash, accounts end other receivables, 
cluirs for tax refunds and certain securities of Airspur 
Corporation; and 


WHEREAS, the Comnany has distributed to its stockholcers, 
in cash, all or surstontially all of the rroceeds of the sale 
of its assets, and will so cistribute the balance, if any, 
thereof, on April 23, 1972; and 


WHEREAS, in order to effect and assu 


re the corplete liquidation 
of the Company on or bofore fnril 26, 1972 
Y 


, the Cerpany assicned., 
treneferred, set over, conveved and cenrirred unto L. J. Rauth, 
as Trustce, «nd his successors in trust, uncer a certain Trust 
Agreerent Geted Decerier 27, 1971, all cleirs end interests of 
the Corpany erising out of er resulting fror the follewing 
securities of airsrur Corperaticn, a Delaware corporation, 
adjudicated bpanrrupt, in Cause No. 79-B-577, U.S.D.C., S.D.N.Yo, 
and all clairs ani interests of the Cerpany erising cut of 
or resulting therefrom, to wit: (1) 3,750 shares of $.10 par 
value Cormron Stcocx, represented by Certificate Ne. ll, for 
which the Corpeny paid to Airspur Corporation the sum of $37,500 
in cash (the “Stock"); and (ii) a Five Year, Eicht Per Cent 
Note Due Julv 24, 1974, represenced by Certificate Ne. qT, ih 
the principal aimunt of $112,502, fer which the Company paid 
to Airspur Ccrreration the sum of $112,500 in cesh (the "NNote"), 
which Stock, Nete, clairs and interests tne Compery hes been 
dnforree and hes icason to believe are worthlcss but whicn 
the Compeny deers it inepprepriate te abenccn during the pendency 
of the aforesaid proceeccinas; 


NOW, IHEREFOPE, in considerativn of the premises, the 
Cermpany hercks assicns, trensfers, .#ts cver, ccnvevs and confirms 
unto the aforercncionccd Trustee, L. Jd. Rauth, hereby ratifying its 
prior acsicrrent, tronsfer, settine over, conveyance ene cenfirration 
unto the said Trustee of, the Stock anc the ote, ané all clairs 
and interest of the Ccrreny arisine out of or resulting therefrom, 
aneluding but not Jiriteé to the claim filed hy the Corpany 
dr. respect of the Note in the aroreseid banznruptcy procecaings 
on or abott ttercn 3, 1971, a copy of which clair is attached 
hereto, subicct, cs to the Note, however, te tre terns of tne 
Jegend affixed to tre face of the Note if and to the extert 
zy plicable in respect or the afcrercnticoned claim filec by 
tne Comoany in respect of the Note in the aforesaid bankruptcy 
proceedings as aforesaid, anc subject as to the Stock to the 
Notice affixed on the reverse side of the Certificate representing 
the same, being Certificate No. ll. 
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TO NAVG FIP TO ESN the Stork rnd the Note, ed all cinfra 
end interscata of ths Coonany arinina oun of er rennlttiagy tierefrena, 
unto the atorensid Trustees, hic cuecesrors end ossicnn forever. 


TW WITNESS Wree oes, Ohto Real Prorarty, Inc. hea cauacd these 


presonts to Ge s:cented and attested by 4ta undergigned oriiesrs 
hereunto duly authori: cd this day of ’ 
1972. 


OHIO REAL PROPERTY, INC. 


_ (lo Seal) ar 


By rf sae z 
Attest: Ag as Sa “Yseslaent 
~ _ ¢ : 


Le de Rauth, Cecretary 
STATE OF ONIO ) 


) ss 
COMITY OF ASHLAND ) 


On thins §- day of “ a _¢ #372, before me evpeared 
+ tO me pereonriiy snewn, who boina by re duly zworn 
did a Gay that he in a proaidgent of Chio Real Frerertyv, Inc., 


a corporation ef the Scuta of Ohio, a. that tha foreqoing 
instrvutsnt wan eioned end nealed on behalf of waid Corporation 
by authority of its Sesard of Dizectors, and gaid 


acknewrledsed caid instrument te be the free act and ceed of sara 


Corporation. 


IW TESTIMCHY WHEREOP, I have hereunto set my hand ond affixed 
my official c2al in the County and State aforesaid, the day and 
year first above written. 


ay tx oe 
tiotary y Publics tase ore ¥, 
My Commission Expires Aug. 1, 1972 


fae z . 
My commission expires: AMET tf 7 


REN -DESTRICT Na In Bankruptcy 
EF a AE Oe ES an ee a Ne. 79 B 577 


MATTCR C PILTHG Ay 
ASSIG OF CLAIM 
. NO. 22) 


Airspur Cornoration a/k/a 
Airspur New York 


TO: Chio t*‘.al Preverty 
710 Orange Street, Ashland, Ohio 44305 
Pursuant tn Ceneral %rder 21, subd. 3 cf the General 


Orders of the Supreme Court ef the United States, in Bankruptcy, 
I hereby advise you that there has been filed in this ¢ffice 
an assiznment te L.J.Rauth, a3 trustce,c/o Howard Lutz,Lutz & 


Oxley,rs7s.,199 W. Main St, Ashland, Ohio 44805 
> of the claim of Ohio Real Proper*y 


azainst Airspur Corroration 
in the sum of $214,759.90 , (Cl. i 229 >) 
plus interest 


If no odjections are entered by yeu en or before 
te 20thgay of April 319 72 , I shall meke an order 
subrogatins L.J.rauth 
to your rights as or cineal claimant. 


we.D: NEW YOPK, NEW YORK 


arrszi.S, 1972 
2 ROY BABITT 
COPY 


A TR a 
| | oun f Referee in Bankruptcy 


RKC rye \" “RUPTCY United States Cour t Heuse 
Foley Square, New York,N.Y. 


The assisnee herein, L.J. Rauth 
is hereby subrecated to the rights 
of the assigner-claimant nerein, Chio Real Property 


to claim No. 229 in the sum of $114,750.00 plus interest 


DATED: NEV YORK, WEY YORK 
April 21, 1972 


EXHIBIT "Cc" 
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UNITED STATES DISTRICT COUR’! 
SOUTHERN DISTRICT OF NEW YORK 
_—s — — — _— — — _ - _ _ _ —_ _— — _— — — — x 
vee IN THE MATTER 
o's 
\ | OF : No. 70 B 577 
‘ / 
( AIRSPUR CORPORATION, a/k/a AIRSPUR : NOTICE OF MOTION 
) ‘) NEW YORK, 
Bankrupt. aa 
ee ace Te es ae are a ol ea MAR : 1973 


ROY 
PLEASE TAKE NOTICE that claimant K. R. Cravens 


Corporation w.1l move before the Honorable Roy Babitt, Referee 
in Bankruptcy, at the United States Courthouse, Foley Square, 
New York City, on March 6, 1973, at 10:30 a.m. or at such other 
time as the Court shall prefer for an order pursuant to Federal 
Rule of Civil Procedure 12(b) (1), dismissing the "Objection to 
Claim" filed by Jerome Lipper, Bankruptcy Trustee, in so far as 
it seeks to obtain an affirmative judgment, on the ground that 
the bankruptcy court lacks jurisdiction of the subject matter 
thereof, and in the alternative, on the ground that this is a 
proper case for this Court to decline to accept jurisdiction and | 
for such other and further relief as the Court may deem just and 


proper together with the costs and disbursements of this motion. 


| 
Dated: New York, New York 
| 
| 


February 27, 1973 
‘si & ASHTON { 
/ 


LOVEJOY 


By 


Attorneys for K. R. Cravens 

Corporation 

250 Park Avenue 

New York, N.Y. 10017 
t (212) 697-4100 


"TO: Alex L. Rosen, Esq. 
Attorney for Bankruptcy Trustee 


225 Broadway 
New York, N.Y. 10007 i 


9 


12) 


’ ‘ 
Messrs ravath, Swaine & Moore 
Attorneys fer Defendant 
Chemical Bank 
One Chase “fanhattan Plaza 
Mew York, N.Y. 10005 


Messrs. Bigham, Englar, Jones & 
Attorneys for Defendant 
Vv 


99 John Street 
New York, N.Y. 10038 


White & Case 

Attorneys for Defendant 
Bankers Trust Company 

14 Wall Street 

New York, N.Y. 10005 


Houston 


400i 


OF : No. 70 B 577 


AIRSPUR CORPORATION, a/k/a AIRSPUR $ AFFIDAVIT 
NEW YORK, 


Bankrupt. 


STATE OF NEW YORK ) 
) 6853 
COUNTY OF NEW YORK ) 

DP IEL 5. SULLIVAN, being sworn, states: 

1. I am an attorney associated with Lovejoy, Wasson, 
Lundgren & Ashton, attorneys for K. R. Cravens Corporation 
i("KRC Corp."). 

2. I make this affidavit in support of KRC Corp.'s 
motion to dismiss the "Objection to Claim" filed herein by Jerome 
\Lipper, the Bankruptcy Trustee herein, insofar as it seeks an 
‘affirmative judgment against KRC Corp. 

3 this case arises out of the sale by International 
Jetstream Corporation ("IJC") of three jet airplanes to Airspur 
| Corporation ("Airspur"), the bankrupt, a company then in the 
process of establishing itself as a "short-haul" airline. The 
planes were sold at a price of $445,000 apiece plus an additional 
| tie for optional equipment, for a total purchase price of 
$1,395,000. Of this $1,024,231.16 was paid or otherwise set off. 


| The jets were to be modified for Airspur by Northwest Industries 


in Alberta, Canada and then sent on to California. Upon 
informaticn and belief, the three jets were delivered to 
Northwest Industries for modifications on December 23, 1969 and 
January 8, and 25, 1970. 

4. On February 26, 1970, and after delivery of the 
planes, the $370,768.84 purchase price balance was assigned by IJC 
j}to movant KRC Corp., a corporation which had helped IJC finance 
its sale of the jets. The balance of the purchase price has never 
been paid. 

5. On June 30, 1972 Airspur filed a petition for an 
arrangement under Chapter XI of the Bankruptcy Act, and on 
August 31, 1970 Airspur was adjudicated a bankrupt. Following 
adjudication the Trustee in Bankruptcy anneunced that he refused 
to consider the three jets part of the bankrupt estate. The three 
jets remain to this day in storage in Canada. 

6. On February 26, 1971 KRC Corp. filed a claim against 
‘the Bankrupt for $370,768.84. A copy of that claim is annexed 
hereto as Exhibit A. 

7. Sometime after August 28, 1972, the Bankruptcy 
Trustee sent KRC Corp. a document entitled "Objection to Claim”, 

a copy of which is annexed hereto as Exhibit B. The Trustee's 
pleading requests that this Court disallow the claim filed by 

;KRC Corp., but it also attempts to allege that KRC Corp. engaged 
jin a scheme to divert Airspur's assets and asks for affirmative 


damages in the sum of $1,068,500 from KRC Corp. 


8. By summons and complaint dated August 7, 1972, the 
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Bankruptcy 2e had already comm nced a related action in 
Supreme Cour. of the State of New York, County of New York. This 
action named as defendants various persons having some relation 
to Airspur including William Phelan, both individually and as 
the executor of the estate of Kenton R. Cravens. Phelan is 
alleged to be an officer of KRC Corp. and = deceased Cravens 
is alleged to have been a stockholder and officer of KRC Corp. 
The Complaint alleges, inter alia, mismanagement of Airspur, and 
a scheme to divert Airspur's assets. Copies of the summons and 
complaint (without exhibits) are annexed hereto as Exhibit C. 
. 9. The first cause of action in the Trustee's State 
Court complaint encompasses all of the grounds set forth in 
support of his claim against KRC Corp. in this Court. Indeed, 
except for the variation in the parties, the pleadings are 
substantially identical. In the State Court various other 
'individuais and business corporations, are claimed by the 
: Bankruptcy Trustee to be jointly liable with Phelan (in his two 
capacities) for essentially the same dama es ($1,116,904 rather 


than $1,068,500, but the rationale is essentially the same). 


. Thus, the Bankruptcy Trustee is seeking to recover from the two 
aileged former officers of KRC Corp. in the State Court action, 
and from KRC Corp. itself before this Court -- all on the same 
claim. 


10. KRC Corp. is not the only entity charged in this 


, Court with the scheme contained in the “Objection to Claim" 


(exhibit B). Upon information and belicf, similar pleadings 
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have been filed by the Trustee as cross-claims in response to 
claims filed by Chemical Bank New York Trust Company, Bankers 
Trust Company, and Ohio Real Property, Inc. upon information 
and belief, the affirmative claims against each of these 
corporations is essentially identical to that asserted by KRC 
Corp. Each of these three corporatior.* are defendants in the 
State Court proceeding where the same charges have been lodged 
against them (see F bit C). We understani that each of these 
corporations have objected to the jurisdiction of this Court, 
and we ask the court to consider these facts in determining KRC 


Corp.'s mot: on. 


ll. On the basis of the facts stated above it is 


respectfully requested that the Trustee's request for affirmative 


judgment against KRC Corp. be dismissed for lack of jurisdiction 


over the subject matter thereof, and in any event, that the court 


exercise its discretion in not asserting jurisdiction because of 


ithe similar action against other persons and corporations brought 


by the Bankruptcy Trustee in State Court. 
; 


\ 


Sworn to before me this 
38C-aay of February, 1973. 


| a 


Notary Public 


GLADYS R. NUTTING 
Notary Pulhe, Stile of Now York 
Ne AL Dor )~ (ee County 
j { tre Sy n . eel € Only 
ms 


SELLE, PLT TT SP 


4 a 


In Dankruotey » 


(Important—Insert name of ban 


PROOF OF CLAIM IN BANKRUPTCY 


we oe ety of SxSuite .2300,2733_Forsythsinit Jsoulevard,...__. 
tNeme of Person Sraning itelow) , 
in.--C2aVEON _____, County of St: LOUIS state of MisSOUrL Zin Code.63105 _ says: 
(City? 
. 1, (a) If CLAIMANT IS AN INDIVIDUAL, check here... : That he is the claimant herein. 
(b) IF CLAIMANT IS A PARTNERSHIP, check here.____. and complete section (b). 
BU UG Th: S MOMOES OF csc cccmaemieicheaedeoasieteeee » & copartnership, composed 
(Partnerthin Name) 
OF We NNER RNR, BRL nnccincantinteneonssinamlaiaiee ns ee DS 
CGecisnesacccmiiosdaiibin samme p WEIS CE ni casitseni ns bet aiedabe ies 
“ = City) ® 
WURENS BF Bie sinrincccitnescieinasesuied neeatie Street, in 


(c) IF CLAIMANT IS A COhPORATION, check here. X__and smplete section (c). 


a corporatio- organized under the laws >: @ State of...Missouriv “ry 
carrying on business at No.2733_Foysyth Slugrost in. clayton 
State of. ..“4issouri » and is duly authorized to make this proof ‘of claim on 
its behalf. . 
(d) IF MADE BY AGENT OR ATTORNEY, check here..._.. and complete section (d). 
That the undersigned is the agent or sc ecata st db ceg ESI GS veer are 


NO ia a a ai omits (mn (Citys 


State of ; that he is duly authovized by the creditor named 
/ above to make this proof of claim in his behalf; that said proof cannot be made by 
the above-named creditor in person because 


2. That the above-named bankrupt Xrczizincay was, at the time of the filing of the peti- 


3. That the consideration of thia debt (ondcoxnkx) is as follows: 
s+ +-------- {continued-on--page--2}---- PARRA ne nnn nn ne nn ene ae 


4. That no part of the debt (axtssbiitys: has been paid except ___ 
sornnen- == {continued--on--page-2}-- 
5. That there are no sct-offs or counterc!aims to the debt Goxkabikiesa except... 
sresclocseses {continued-on--page--2}---------. . --------------------2-2------- 
6. 
7. - 
SCOCR XN IKIUNKXRAUIN BXUN KKK NHXKANKS 
Si isirithke dase 
8. © account.) That the said debt w AS AXKXNAANS 
INA I TONER NCE MANUKKNED BRNINKXEKX: 
that no note, or other negotiable instrumenc, has been received for such account 
or any part thereofxte SOICTARICIHIO MN KUN KKM NE KENG 
AE MKRNMAN KRY RIF CAA AEE Ss SIR Scar oe 
9. 
Dateci SE bouts 0. MSS30UFd | this 
S..acd DT | aS 8 See eenned 
: 5 \ tName of indveninal, awent, aifiers, we partnee siening thie eleim) 
NOTT: vilure tea eamplete al! Receswary part? of thie form may result in disallowance, 
PENALTY FOt | KEAEN TING ER SUDULENT CLAIM Fine of not more (han $5,000 or imprisonment for net more 
taan Sve years of butieTitle 8%, U.8.0., See. tS. 
(Wiwn digmed Mast thin Pool of Claim te Referee in Nankeupicy) 


nen cipinaininaneoiaitad ofK.R.Cravens.Carporatio: 
(qxCC) 


Proof Of Claim In Bankruotcyv 
——_—_-- — cigitiie ae eatiaceee inate 


-_-—— 


( In Bankrup~c: 

pur Corpora ‘ion a/k/a 
rt New York, ( No. 70-B-577 

( 7 
A. 


Bankrupt 


Three Hundred Sevenzy Thousand Seven Hundred Sixty~-Eight 
Dollars and Eighty-Four Cents ($370,768.84). 


A credit to the debt of International Jetstream Corporation, © 
a Missouri corporation (IJC), to KRCC in the amount of 
$370,768.84, for which the open account receiveable 

of the above-named bankrupt in such amount, due to IJC 

for the consideration set forth in the attached Assigament 
And Acceptance Of Assignment, was assigned to KRCC. 


(continued) as set forth in the attached Rastonusnt 

And Acceptance Of Assignment, to. which payments effect 
was given by IJC prior to such assignment, so that 

the debt justly and truly owing by the above-named , 4 
bankrupt to KRCC is $370,768.84. . 


(continued) as set forth in the attached Ass ignment And 
Acceptance of Assignment, to which.effect was given 

by IJC prior to such assignment, so that the debt 
justly and truly owing by tie ite tb iret bankrupt 

to KRCC is $370,768.84. 


“" aa 


For Exhibits B and C to this document 
see pp. \4le~!4%and pp.|9Sa-lilaof this 
Appendix. It has not been reproduced 


here in the interest 7f brevity and non- 


duplication. 


| 
| 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Saeco cceeneeeweowonmesooasoawooos xX 
IN THE MATTER 
OF yj No. 70 B 577 
/ 
AIRSPUR CURPORATION a/k/a / 
AIRSPUR NEW YORK, IN OPPOSITION 
BANKRUPT. ; ma 
-------------------~------------ x R es 
Ze 1975 
STATE OF NEW YORK ) Roe a, - 
SS: 


COUNTY OF NEW YORK) 

ALEX L. ROSEN, alleges that he is the attorney for 
JEROME LIPPER trustee of the above bankrupt. 

That you. deponent is submitting this answer on 
behalf of Jerome Lipper Trustee-Respondent, in opposition 
to the motions of: 


1. The Chemical Bank New York Trust Company, Com- 


mingled Employee Benefit Special Fund (hereinafter designated 


as “Chemical"); 

2. Bankers Trust Company, as Trustee of various 
trust funds (hereanafter designated as "Bankers"); 

3. Ohio Real Property Inc. (hereinafter designated 
as "Ohio"); 

4, Mercantile Commerce Co. (hereinafter designated 
as "Mercantile”"); 

5. K. R. Cravens Corporation (hereinafter desig- 


nated as "“Cravens") 


to dismiss the objections to said claims filed by JEROME 
LIPPER, bankruptcy trustee, and ‘or an order pursuant to 
Rule 12(b)(1) or 12(b) (2) or 12(b)(6) and Rule 56 of the 
Federal Rules of Civil Procedure to dismiss the offsets, 


cross-claims, and requests for affirmative judgments inter- 


Is Ay 


nA tO gee sete: ws opgee * 
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posed by said trustee, as stated in the respective objec- 
tions aforementioned. 

Rather than repeat the facts and arguments outlined | 
in Respondent's Memorandum of Law, respondent respectfully 
refers to and incoprates the facts therein stated as 

‘ if same were specificaly alleged herein. 

Deponent further attaches hereto “he Purchase 
Agreement and the Stockholders Agreemert which are per- 
tinent to the facts and issues before this Court. 

Based on the facts and issues raised by respondent 
or the objections of the trustee, the claimants motions 
should be denied in all respects or the Court should hold 
a hearing a the facts and issues of jurisdiction and on 
the merits. 

Dated: New York, New York 


March 26, 1973. oe 5 ae 
TH, igs a, 


| 
CMP ta re ll 
ALEX L. ROSEN ~ 


Attorney for Trustee- 
Respondent 

225 Broadway 

New York, New York 10007 

(212) 227-1787 


We 


Ci 


For Exhibits to this document see pp. 
Ss.-‘tla and pp. TYa-%e of this Appendix. 
It has not been reproduced here in the 


ir*erest of brevity and non-duplication. 
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UNITED STATES DISTRICT coude § (< E 
SOUTH RN DISTRICT OF NEW Y >RK D 


OF ROw NOTICE OF MOTION AND 
-SFEREE in SABIrT 
iN PANY: . MOTION TO AMEND OBJECTION 
‘ AIRSPUR CORPORATION, a/k/a AI?SPUR ~’ TO’ CLAlM anv OFFSETS, 
NEW YORK, CROSS-CLAIMS AND REQUEST 


FOR AFFIRMATIVE JUDGMENT 
Bankrupt. 
PLEASE TAKE NOTICE, that upon the applicati~ of 
Jerome Lippe Trustee in Bankruptcy of Airspu~ Corporation, 
a/k/a Airspur New York, by Al L Rosen, his attorney, and the 
exhibits thereto att» :...‘, a mction will he made before the 
Honorable Roy Babitt, ‘ 2fecee in Bankruptcy, at the United States 
Court House, Foley Syuac‘e, New York, New York on December 18th, 
1972, at 1¢.00 A. M., or a~ soon therea‘ter ars counsel may be 
heard, for the following relief: 


1. To have the Court rule that in the Trustee's 


| Objectiops to Claim No. 46 and Claim No. 153 wherever the names 
ox designations of BANKERS TRUS: COMPANY and/or CHEMICAL BANK 


aupearc, it\shall be deemed that the names and designations 


thecein shall DS BANKERS TRUST COMPANY AS TRUSTEE OF VARIOUS TRUS? 
FUNIIS and CHEMICAL BAN TRUSTEE OF THE CHmICAL BANK NEW YORK 
TRUST Rparawy COMMINGLED EMPLOYEE BENEFIT SPECIAL FUND; or in the 
alt van that the Court grant leave to the Trustee to amend his 
aah to that effect, and to g-ant the petitioner such other 


pea as in the premises the Court deems just 2 d proper. 


Dated: New York, New York 


Ne Decembe~ 7th, 1972 
“ APMYQON A) Alex L. Rosen 


SBP FAL Pies tR es! Attorney for Trustee 
if 7 225 Broadway 
2, Ivy}i New York, New York 10007 
\ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER 
No. 70 B 577 
OF 
i APPLICATION 
| AIRSPUR CORPORATION, a/k/a AIRSPUR 
NEW YORK, 


Bankrupt. 


JEROME LIPPER, as Trustee of Airspur Corporation, 
hereinafter designated as "Airspur", by Alex L. Rosen, his 
attorney, alleges as follows: 

} 1. Upon information and belief, at ali times herein- 
| after mentioned, Airspur was a corporation duly organized on 


i, November i8, 1968, under the laws of the State of Deiaware, 


| with its principal place of business at 10 Rockefeller Plaza, 


| New York, New York. 
lk 


2. On July 15, 1969, Airspur filed a certificate 
Py } 


| of doing business under the laws of the State of New york. 

| 3. Upon information and belief, Airspur was former 
among other purposes, to engage in the business of conducting 

| a commercial airline servicing the public by means of short hops 


between airports in the same, or in different cities. 


| 
4. Upon information and belief, directors' meetings 


| 


, Of Airspur were held,-and its principal books and records were 
| 
| kept at its main office at 10 Rockefeller Plaza, New York, 
' 
i| 
» New York. 


| 5. On June 30, 1970, Airspur filed a petition in 


the United States District Court for the Southern District of 


P. 29la 


' 
New York, which commenced proceedings under Chapter XI of the 
Bankruptcy Act. These proceedings were aborted, and Airspur 


was adjudicated a bankrupt on August 3l, 1970. Thereafter, 


the said United States Court assumed exclusive jurisdiction 


over Airspur and over all its property and assets wherever 


located and now has such jurisdiction. 


6. Petitioner herein was duly appointed Trustee in 


bankruptcy of Airspur on August 31, 1970, and has since been 


acting as such. 


7. Applicant respectfully refers this Court to the 
Objection to Claim, Offsets, Cross Claims, and Request for 
Affirmative Judgment dated August 17, 1972, copies of which the 


claimants Bankers Trust Company as Trustee for various Trust 


as Trustee for Chemical Bank New York Trust Company Commingled 
Employee Benefit Special Fund (hereinafter referred to as 
Chemical) were served with and which are on file in this Court, 
and requests that same be deemed as if attached to this appli- 
cation herein. 

8. That the trustee herein objected to claim number 
153 filed by Chemical Bank in the sum of $375,000 and claim 
number 46 filed by Bankers in the sum of $1,875,000. That in 
fact said claim number 153 was filed by Chemical Bank as 
Trustee for Chemical Bank New York Trust Company, and claim 
number 46 was filed by Bankers Trust Company as Trustee for 
Various Trust Funds. 

9. In the body of the objections, objectant refers 
both to.:the claimants and Chemical and Bankers in their respect- 


ive capacities. 


Funds (hereinafter referred to as Bankers) and Chemical Bank 
~ = 


10. That although the objections clearly show the 
specific claim numbers that were objected to and the amount, 
and the balance of the objection discloses that the party in- 
tended to be objected to was Chemic * Bank as Trustee for 
Chemical Bank New York Trust Company Commingle¢ Employee Benefit 
Special Fund and Bankers Trust Company as Trustee for Various 
Trust Funds, it would be better to clearly clarify the 
objection to the claims that same refers only to Chemical 
Bank New York Trust Company Commingled Employee Benefit Special 
Fund on claim number 153, and Bankers Trust Company as Trustee 
for Varios Trust Funds on claim number 46, It would have 
been better pleadinc in the initial paragraph and paragraph 
number 2 -n the objection to claim number 153, not to have used 
the name Chemical Bank but to have used the designation 
Chemical Bank New York Trust Company Commingled Employee Benefit 
Special Fund, and in the initial paragraph and paragraph number 
3 on the objection to claim number 46, not to have used the name 
Bankers Trust but to have used the designation Ba. kers Trust 
Company as Trustee for Various Trust Funds. 

ll. That a reading of the objections hereinbefore 
referred to and filed in this court, in substance disclose 
on their face both as to Cheuical end Bankers, that the ob- 
jections were intended against the claims and against the 
parties who filed said claims, more particularly Chemical Bank 
as Trustee for Chemical Bank New York Trust Company Commingled 
Employee Benefit Special Fund, and Bankers Trust Company as 
Trustee for Various Trust Funds. 

12. In order to obviate any dispute or possible issue 


arising. applicant respect cully requests that the objections 


>i 


| 
| 
| 
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hereinbefore referred to be deemed as against Chemical Bank | 


as Trustee for Chemical Bank New York Trust Company Commingled 


| Employee Benefit Special Fund, and Bankers Trust Company as 
Trustee for Various Tru’t Funds respectively, or in the alter- 
| mative that where’the name Chemical Bank appears for claim 
number 153 in the objection, same be deemed to be the Chemical 
Bank as Trustee for Chemical Bank New York Trust Company Co- 
mmingled Employee Benefit Special Fund, and where the name 
Bankers Trust appears for claim number 46 in the objection,. 
same be deemed to be the Bankers Trust Company as Trustee for 
Various Trust Funds, or in the alternative that the trustee in 
|| bankruptcy be granted leave to amend the objections accordingly. 


H 13. No previous application for this or similar relief 


has heretofore been made. 


WHEREFORE applicant respectfully requests this honorable 


Court grant the relief herein requested. 


Dated: New York, New York JEROME LIPPER TRUSTEE 
io a, i 
December 7, 1972. By, C24 tL nkeq ae 


Alex L. Rosen 
Attorney for Trustee 
225 Broddway 

New York, N.Y. 10007 


pa 
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STATE OF NEW YORK ) 


_COUNTY OF NEW YORK ) 


Erwin Smith. being duly sworn, deposes and says: 


} That deponen: not a party to the action; is over 
‘ | 18 years of age and! es at New York, New York. 


That on the 7tl. day of December, 1972, deponent served 
the within NOTICE OF MOTION upon the following at their respect- 
||) ive addresses by depositing same enclosed in a postpaid, properly 
‘addressed wrapper, by CwetePred mail, in an official depository 
under the exclusive custody of the United States Postal Service 

within the itate of New York: 


(1) Peter Collins, Esq. 
White and Case 
14 Wall Street 
New York, New York 


' (2) Philip Berelson, Esq. 
Cravath, Swaine and Moore 
1 Chase Manhattan Plaza 
New York, New York 


Sworn to before me this 
7th day of December, 1972. 


PR , (14 ; 
\NUAST A Cb s2e40-— 
Notary Publi 


7 


PORIS GLIELMO 
MOTARY PUBLIC. STATE OF NEW YORK 
Mo. 246544825 
Quatined im Kings Co ory 
Cart. thet in New Yorr County an 
Comegun Expwes March su, 197 CL 
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UNITED STATZ. DISTRICT COURT 


SOUTHERN DISTRICT IF NEW YORK 


IN THE MATTER 


OF : Index No. 70 B 577 


AIRSPUR CORPORATION, a/k/a, : AFFIDAVIT OF P.B. 
AIRSPUR NEW YORK, KONRAD KNAKE 


Bankrupt. 


STATE OF NEW “ORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


P. B. KONRAD KNAKE, being duly sworn says: 


1. I am a member of the-Bar of this Court and 
of the firm of White & Case, attorneys for Bankers Trust 


Company ("Bankers"), which, as Trustee of Various Trust Fund_, 


filed Claim No. 46 herein on September 17, 1970. 


2. Bankers has been served with an “Objection to 
Claim and Offsets, Cross-Claims and Request for Affirmative 
Judgment," a copy of which is annexed as Exhibit A hereto. 
In that objection, Jerome Lipper, the Trustee herein, claims 
and moves for affirmative judgment “against the said claimant" 


in the amount of $6,208,904.00 


3. On November 20, 1972 Bankers, as Trustee, served 
and filed a motion, returnable December 5, 1972, for dismissal 
of the Trustee's counterclaim A copy of the Notice of Motion 
and the Affiuavit Of A.A.T. Wickersham in support thereof are 
together annexed as Exhibit B hereto. The grounds of such 
motion are twofold: first, that this Court lacks jurisdiction 
of the subject matter of the Trustee's counterclaim and second, 


that such counterclaim, which seeks to assert a claim in tort 


Bere. | , 


— 
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against a fiduciary, must for that reason be directed against 
Rankers as an individual, in which capacity it is not before 
this Court. At the request of counsel for the Trustee in 


Bankruptcy, such motion has been adjourned to January 9, 1973 


. 
4. counsel for .~ e Trustee in Bankruptcy ha 


served on December 7, 1972 a Notice of Motion and affidavit 


in support of a motion to amend his objection and counterclaim. 


The relief requested by such motion is that, wherever the names 


3ankers Trust Company and/or Chemical “Bank appear in the res- 


pective objections to their claims, it be deemed that such names 


respectively shall be Bankers Trust Company as Trustee of Vario’- 


Trust Funds and Chemical Bank as Trustee of the Chemical Bank 


New York Trust Company Comminglec Employee Benefit Special Fund. 


Alternatively, leave so to amend the objections is sought. The 


motion has been made returnable on December 18, 1972. 


5S. The motion of the Trustee in Bankruptcy anticipates 


the issues brought before this Court by the previously served 
and filed motion of Bankers, which has been adjourned to 


January 9, 1973 at his request. 


6. It is submitted that this Court should not permit 


the amendment of the counterclaim until Bankers has been heard 
on its motion. Mechanical amendment of the Trustee's counter- 


claim would be an idle gesture, for, as is argued in Bankers' 


papers in support of its motion, Bankers, like any other fiduciary, 


may not be the object of a claim in tort “as trustee” but only 


ankter 


Ta 
A) 


in ite indavidsal eapseity. Tet 


Court in its individual capacity, but as a trustee. It is 


A 
| "y e bh / cal 
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submitted that the presence of Bankers before this Court only 
in its Capacity as trustee a fact which negates the very 
Jurisdiction of this Court to entertain the counterciaim, and 


not a mere technicality which can be cured by a request to 
the Court to "deem" the counterclaim asserted against Bankers 


in one capacity to have been asserted against it in another. 


7. The power of this Court to entertain the 
counterclaim against Bankers in its individual capacity is but 
on< Of several questions of jurisdiction pointed out in 
Bankers' moving papers and should considered in conjunction 


with them. 


8. For the aforementioned reasons this Court is 
respectfully requested to deny the motion of the Trustee in 
Bankruptcy for amendment of his counterclaim against Bankers, 
Or in the alternative to order adjournment of such motion to 
January 9, 1973 at 1:30 P.M., the adjourned date of Bankers' 


“4 fr 
if Me J HABLA hide 


pendinc motion. 


Sworn to before me this 


15th day of December, 1°72. 
‘ a 
Notary Public 


——_. $$ um 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEER SEES, TSR eee a ON a x 
IN THE MATTER No. 70 B $77 

OF ORDER 

AMENDING 
AIRSFUR CORPORATION a/k/a OBJECTIONS IANS 
AIRSPUR NEW YORK 9 197 
BANKRUPT Or Bas. 
Seas treihentn« win eins esti ebebimSccindametith bats axsobirtadocnesdeceess xX 
-- le 

At New York in said District on the S day of 


pring » rord. 

Jerome Lipper © -stee, by Alex L. Rosen his attorne 
having applied to this court for an order to amend the 
trustee s objections by way of offsets, cross claim and for 
affirmative judgment, to the claims filed of Bankers Trust 
Company as Trustee of Various Trust Funds, and Chemical Ban 
as Trustee of the Chemical Bank New York Trust Company 
Commingled Employee Benefit Special Fund, so that the same 
shall specifically designate BANKERS TRUST COMPANY AS TRUSTBE 
OF VARIOUS TRUST FUNDS and C IEMICAL BANK AS TRUSTEE OF THE 
CHEMICAL BANK NEW YORK TRUST COMPANY COMMINGLED EMPLOYEE 
BENEFIT SPECIAL FUND as the parties against whom said ob- 
jections, cross claims, offsets, counterclaims and demand 
for affirmative judgment are being made, and said applicatign 
having come on to be heard before this Court on December 18 
1972, and due notice of said application having been given, 
and Ale» L. Rosen, attorney for the trustee, having appeare 
for the application, and Peter Collins of White and Case 


attorneys for Bankers Trust Company as Trustee of Various 


Trust Funds, and Philip Berelson of Cravath, Swaine and 


: 
: 
eee ee | 


| 
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| Moore attorneys for 
Bank New York Trust 
| 


Special Fund having 
of the above bankrupt dated 


Chemical Bank 


davit of Philip P. Berelson 
attorneys for/Che~’cal Bank 


Employee Benefit 


it is 


jurisdiction of this Court, 


gecial Fund, 


| granting of such application to amend the objections shall 


ew 


Chemical Bank as Trustee of the Chemical 
Company Commingled Employee Benefit 


appeared in opposition, 


December 7, 1972, and the affi- 


| NOW upon the application of Jerome Lipper trustee 


of Cravath, Swaine and Moore 
as Trustee of the 
New York Trust Company Commingl 


and after due deliberation, 


ORDEPED that the application of Jerome Lipper be 


and the same is hereby granted, subject however that the 


eo 


not be deemed as a general appearance ly Bankers Trust Compan 
as Trustee of Various Trust Funds, and Chemical Bank as 
Trustee of the Chemical Bank New York Trust Company Comminglpd 


Employee Benefit Special Fund, cr as a consent to the 


Bankers Trust Company as Trustee of Various Trust Funds, 


and Chemical Bank as Trustee of the Chemical Bank New York 


x. 


which issue may be raised by 
Trust Company Commingled Employee Benefit Special Fun 
Aan eC re Ten oor of Jue Ae. 
and which is subject to future determination this 
court. i) ome,’ 


Referee in\ Bankruptcy 


wh 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


<a sid ll neni cepacia as eescenee tn tin intima aaah tile th ehits tihtiniainien - 
IN THE MATTER 
No. 70 B 577 
OF 
AFFIDAVIT 
AIRSPUR CORPORATION, a/k/a 
AIRSPUR NEW YORK, 
Bankrupt. 
Oana abe dna inen anes ten en aniei- alas ds ian sceneipeenaresunibases 4 
STATE OF NEW YORK ) 
a ee 


cou? OF NEW YORK ) 
Erwin Smith, being duly sworn, deposes and says: 


That he is not a party to the action; is over 18 
years of age and resides at New York, New York. 


That on the 4th day of January, 1973, deponent 
served a copy of the within ORDER AMENDING OBJECTIONS upon 
the claimants through their attorneys whose names and addresses 
appear below, at their respective addresses, by depositing 
same enclosed in separate, postpaid, properly addressed 
wrappers, by mail, in an official depository under the exclusive 
custody of the United States Postal Service within the City 
and State of New York. 


Peter Collins, Esq. 

White & Case 

14 Wall Street 

New York, N. Y. 10005, Attorneys for Bankers Trust, 


and 
Philip Bereison, Esq. 
Cravath, Swaine & Moore 


1 Chase Manhattan Plaza 
New York 10005, Attorneys for Chemical Bank. 


ANIA 


Sworn to before me this 
4th day of January, 1973 
y 4 


UNITED STATFS DISTRTCT COURT 
SOUTHERN DISTRICT Or NEW YORK 


tiie ee 


In the Matter 
of 


AIRSPUR CORPORATION, a/k/a AIRSPUR 
NEW YORK, 


Bankrupt. 


APPEARANCES : if 


ALEX L. ROSEN, ESQ., 
Attorney for Trustee Jerome 
225 Broadway ; 
New York, New York 


CRAVATH, SWAINE & MOORE, ESQS., 


Lipper 


70 B 577 


OPINION 


Attorneys for Chemical Bank as Trustee, etc. 


One Chase Manhattan Plaza 
By: RALPH L. McAFEE and 


PHILIP P. BERELSON, Esqs. Of Counsel 


COWAN, LIEBOWITZ & LATMAN, ESQS. 


b 


Attorneys for Mercantile Commerce Co. 


200 East 42nd Street 
New York, New York 
By: LEWIS R. COWAN and 


MARTIN J. BLUESTEIN, Esqs. Of Counsel 


WHITE & CASE, ESQS., 


Attorneys for Bankers Trust Co. as Trustee, etc. 


14 Wail Street 
New York, New York 
By: P. B. KONRAD KNAKE and 


PETER M. COLLINS, ESQS., Of Counsel 
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APPEARANCES (continued): 

LOVEJOY, WASSON, LUNDGREN & ASHTOWN, ESQS., 
Attorneys for K. R. Cravens Corp. 
250 Park Avenue 
New York, New York 

By: DANIEL J. SULLIVAN, Esq., of Counsel 

BIGHAM ENGLAR JONES, & HOUSTON, ESQS., 
Attorneys for Ohio Real Property Inc. 
99 John Street 


New York, New York 
By: JOHN MacCRATE III, Esq., Of Counsel 


ROY BABITT, Bankruptcy Judge: 
On June 30, 1970, Airspur Corporation ("Airspur"), 
a Delaware corporation, filed with this court its petition 
seeking an arrangement under the statutory scheme of Chapter XI 
of the Bankruptcy Act, Sections 301 et seq., 11 U.S.C. §§ 701 J 
et seq. The Chapter XI proceedings were soon aborted and 
Airspur was adjudged a bankrupt. The trustee in bankruptcy 
qualified anu has been administering the estate. Following the 
adjudication of bankruptcy, timely claims against the estate were 
filed by various creditors .:.der Section 57n of the Act, 11 


1/ 
U.S. C. § 93n.” The trustee, discharging the duty placed on 


1/ These creditors are Bankers Trust Company as trustee 
("Bankers" ), Chemical Bank as trustee ("Chemical"), Ohio Real 
Property, inc. ("Ohio''), Mercantile Commercial Company (''Mer- 
cantile"), and K. R. Cravens Corporation ("Cravens'') (herein- 
after styled collectively as "Claimants."). 


a 


“ Be 30am 


trustees by, inter alia, Section 47a(8) of the Act, 11 U.S.C. 
§ 75a(8), filed objections to the claims and sought affirmative 
money judgments bottomed on counterclaims assu_ted in the 
objections to the claims. Defending against. the counter- 
claims, the claimants, relying on Section 23 of the Bankruptcy 
Act, 11 U.S.C. § 46, all raised issue as to the exercise of 
this court's summary jurisdiction over the counterclaims .~— 
The threshhold issue to be decided, therefore, is that raised 
by the objections to the exercise of this court's summary 
jurisdiction, i.e., whether this court is to overrule the 
objections and pass to the merits of the trustee's counter- 
claims or sustain the objections and thereby require the 
trustee to seek relief in a plenary suit brought in a court 


of appropriate jurisdiction. 


2/ The trustee does not suggest that the manner in which 
the issue of summary jurisdiction was raised is improper. 
Nor could he under the last sentence of Section 2a(7) of the 
Act, 11 U.S.C. § lla(7), Cline v. Kaplan, 323 U.S. 97 (1944). 
As this controversy arises in a case in this court before 
the October 1, 1973 effective date of the new Bankruptcy 
Rules, 411 U.S. 991, et seq., Rule 915 of those Rules has no 
effect. In any event, the issue having been raised prceperly, 
Rule 915 would be of no effect even if it were applicable. 
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While we may not end with the words of the statute, 


in this case Section 23a of the Act, we certainly begin there. 


P.T.C. v. Bunte Bros., 312 U.S. 349, 350 (1941). Accordingly 


Section 23a must be set forth. It reads as follows: 


"The United States district courts shall 
have jurisdiction of all controversies at law 
and in equity, as distinguished from proceed- 
ings under this Act, betweer -eceivers and 
trustees as such and adverse claimants, con- 

1ing the property acquired or claimed by 
.- receivers or trustees, in the same manner 
and to the same extent as though such pro- 
ceedings had not been instituted and such 
controversies had been between the bankrupts 
and such adverse claimants." 


But if any provision of the Bankruptcy Act has developed 
more than its share of judicial gloss on the words that Con- 
gress wrote, Section 23a is that provision. 

That. this is an adverse party proceeding is not 
disputed; the court could, therefore, take jurisdiction of 
the counterclaim only if the bar to that jurisdiction had 
been waived by consent of the iditiens:* Manifestly, the 
pleadings preclude a finding of consent to this court's 


rr 


3/ Section 23b of the Act, 11 U.S.C. § 46b, reads as 
follows: 

"Suits by the receiver and the trustee 
shall be brought or prosecuted only in the 
courts where the bankrupt might have brought 
or prosecuted them if proceedings under this 
title had not been instituted unless by consent 
of the defendant. . . ."" (emphasis supplied). 


ie 


“P. 305a 


summary jurisdiction. Hence, unless the claimants may be 
held to have consented by implication, this court lacks 
jurisdiction of the subject matter and the trustee must 
pursue his counterclaims elsewhere. And so.I turn to the 
pivotal issue of implied consent based on the facts set forth 
in the pleadings. 

It is well settled that the claimants, by filing 
their proofs of claim, conferred upon this court the power 
to adjudicate the merits of all counterclaims arising out of 
the subject matter of those claims, i.e., the transaction or 
occurrence, forming the basis of the original claims. 
Alexander v. Hillman, 296 U.S. 222 (1935); Chase National 


Bank of the City of New York v. Lyford, 147 F.2d 273 (2d Cir. 


1945); In re Majestic Radio and Television Corporation, 227 


F.2d 152 (7th Cir. 1955); Columbia Foundry Co. v. Lochner, 
221 F.2d 382 (10th Cir. 1955); Florance v. Kresge, 93 F.2d 
784 (4th Cir. 1938). It is thus necessary to appraise the 
underlying bases for the claims and appraise them in light of 
~ the bottoming of the counterclaims in order to decide whether 


the claims and the counterclaims do indee’? arise out of the 


Same transaction or occurrence. Cline v. Kaplan, 323 U.S. 
97 (1944). 

Though the sometimes convoluted maneuverings of 
many of the players in the Airspur drama created On intricate 
corporate and financial pattern, the facts controlling dis- 
position of the threshhold dispute of subject matter juris- 
diction are susceptible of forthright presentation. 

In November of 1968, Warren E. Kraemer and B. V. 
Brooks, formed Airspur Corporation, the purpose of which was 
apparently to engage, as a business enterprise,in a short-haul 
airline service. Subsequently, Brooks and Kmemer, as Class A 
shareholders of this company, together with the claimants Fs 
and certain others not parties to this proceeding, entered 
into a purchase agreement and an agreement among stock- 
holders, both dated July 9% 1969. By the terms of these 
agreements the claimants and their co-venturers, as Class B 
shareholders, purchased shares of the common stock and the 
notes of Airspur and received, along with the ownership of 


fifty per cei.t of Airspur's common stock, the right to approve 


or ratify any contract or act submitted to the shareholders 
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by Airspur's Board of Directors, half of whom were nominees 
of claimants Bankers, Chemical, and Mercantile. In short, 
the management of Airspur was shared equally by the claimants 
as Class B shareholders and by Brooks and Kraemer, as Class A 
shareholders. In addition, the Class B shareholders were 
given final right of approval of the contracts and actions of 
Airspur's Board. 

Despite the hoped for managerial expertise thus made 
available to Airspur, it managed, within the next year, to 
dissipate assets of $6,000,000.00. Among the transactions 
instrumental in Airspur's ultimate financial demise were: 

a) the purchase for $3,500,000 of a 

moribund Caribbean airline in time 
to do little more than preside over 
its interment; 

b) an unsecured loan of $1,000,000 to 
the financially unsound International 
Jetstream Corporation ("IJC") (of 
which K. R. Cravens, deceased, an 
active promoter of the formation of 


Airspur, was a director); 


es 
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c) the purchase from 1JC of three Jetstream 
Aircraft for an additional total of 
$1,395,000; and 
d) the deposit of $92,000 with the Handley Page 
Company of England ("Handley"). 
Warren Kraemer himself operated an agency in the United 
States for Handley, a company which had twice been in bank- 
ruptcy. 
Following this curious sequence of business judg- 
ments, Airspur, not surprisingly, filed for its Chapter XI 
relief, only to be quickly adjudged a bankrupt as already 
Bankers, 
noted. The claims filed bygChemicaul, Mercantile, and Ohio 
were in amounts gene:.'ly representing the principal amount 
together with unpaid interest allegedly owed by Airspur as 
evidenced by the notes these claimants purchased under the 
agreements of July 24, 1969. The Cravens Corzoration filed 
its claim for the unpaid balance of the purchase price owed 
by Airspur to IJC and which IJC had assigned to the Cravens 
Corporation. While objecting to these claims, the trustee 


counterclaimed, alleging fraud, mismanagement, and negligence 
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in the operation of Airspur and sought affirmative judgment 
against the claimants, jointly and severally, in the amount 
of $6,208,904. 

That the management of Airspur was inept is patent. 
Whether it was culpably negligent or fraudulent must be deter- 
mined upon the merits. The ability of this court to make 
that determination will depend on whether I first find that 
the purchase of the notes forming the basés of the claims of 
Bankers, Chemical, Mercantile, and Ohio and the assignment 
by IJC to the Cravens Corporation of the unpaid balance of 
the purchase price of the three Jetstream aircraft upon 
which Cravens grounds it claim arise from the same transaction 
or occurrence a> that upon which the trustee asserts his 
counterclaims. 

I hold that the trustee's counterclaims do arise 
out of the same transaction, that they are thus compulsory 
and properly asserted in his objections to the claims with 
the result that this court concludes that it has jurisdiction 
to pass upon the merits of the claims as well as the trustee's 


counterclaims. 


F 


The word "transaction" must not be constvued so 


narrowly as to signify only a single isolated event. Rather, 
"transaction" is a word of flexible meaning; it may c.mprehend 
a series of many occurrences, depending not so much upon the 
immediateness of their connection as upon their logical 
relationship.'"' Moore v. New York Cotton Exchange, 270 U.S. 
593, 610 (1926). That logical relationship is the consistent 
thread which interweaves the facts outlined above. 

Because the Cravens claim is based upon a trans- 
action distinct from those arising under the agreements of 
July 24, 1969, and because it is susceptible of swift dis- 
position here, I shall deal with that claim separately. 

In discussing it, I must mention some additional facts: 
Kenton R. Cravens, deceased, in addition to being a moving 
force in the formation of Airspur, was also a director, 
stockholder, and officer of K. R. Cravens, Inc., of Inter- 
national Jetstream Corp., and of Ohio Real Property, Inc. 
He assisted in the acquisition of the necessary financing 


for Airspur. Later when purchasing airplanes, Airspur 


turned to IJC for the purchase of three Jetstream aircraft, 


none of which it ever received, owing Co, among other things, 
the financial difficulties of IJc. 

It is worth mentioning again that, prior to the 
purchase of the planes, Airspur had loaned to LJC, apparently 
without investigation, a total of $1,006,850, all unsecured, 
In return for its purchase of the aircraft, to which it never 
secured title and of which it never gained possession, Airspur 
cancelled the notes of TIC evidencing the unsecured loan 
referred to. 

Rik: Cravens, Inc., to whom the mnpaid halance of 
the purchase price of the aircraft was assigned by IJC, now 
maintains that the claim for that unpaid balance does not 
arise from the same transaction--from the same series of 
logically interrelated facts--as those advanced by the trustee 
in support of his assertion cf culpable negligence, fraud, 
and mismanagement. I find otherwise; the Cravens claim is 
based upon a series of exchanges in which Airspur and cne 
of its empinences Brises, Cravens, were active participants. 
The trustee asserts that the transactions in which Airspur 


Participated were negligently or fraudulently conceived, 


= 
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entered into, and consummated. It is clear to me that the 
Cravens claim and the trustee's counterclaim to it, are based 
on € common denominator and fall within the purview of Rule 
13(a) of the Federal Rules of Civil Procedure. That Rule 


requires a broad, realistic interpretation. United Artists 


vorp. v. Masterpiece Productions, Inc., 221 F.2d 213 (2d Cir. 


1955); United States v. Hayward-Robinson Company, 430 F.2d 
1077 (2d Cir. 1970). See also 3 Moore's Federal Practice 


413.13. Accordingly, I find and conclude tht this court 
has jurisdiction to hear the merits of the counterclaim 
asserted by the trustee to the Cravens claims. The Cravens 
objection to jurisdiction by this court under Section 23 
of the Act is overruled. 

Turning to the other claims filed against Airspur's 
assets I find and conclude that the trustee's counterclaims 
and requests for affirmative judgment are cognizable within 
this court's jurisdiction under Section 23 of the 
Act and Rule 13(a) of the Federal Rules of Civil Procedure. 

Claimants Bankers, Chemical, Mercantile, and Ohio 


all assert that they are before this court on claims grounded 
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solely on the fact that they are holders of Airspur's notes; 
they urge, in effect, that the trustee's allegations of 
mismanagement and fraud do not arise out of the transaction 
that made them noteholders and therefore creditors. The 
facts, however, support just the opposite conclusion. By 
entering into the agreements of July 24, 1969 the claimants 
became far more than mere creditors of Airspur; they became, 
as set forth above, its owne and managers of its business 
affairs as weli. Chemical, in its memorandum in support of 
its motion to dismiss the cov’ erclaims, contends that the 
stockholder agreement imposed no duty upon the parties with 
respect to the management of Airspur; yet paragraph 7 of the 
agreement gave the Class B shareholders the power to desig- 
nate half of the directors of Airspur. In effect, they 
became co-managers of the corporation,’ Moreover, the 


agreement also gave the Class B shareholders the right to 


4/ The agreement provided that "the group A stockholders 
and the group B stockholders share equally in the management 
of Airspur and the control of its policy. . ae 


«¥3s 
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give their seal of benediction to all of the contracts and 
other actions entered into or taken by the directors. Chemical 
insists that the agreement among stockholders was "clearly 

for the benefit of the shareholders to protect them against 
the corporation."" But, Chemical and the others, it appears, 
sought all the benefits of managerial authority with none of 
the concomitant responsibilities imposed by that status. 

To say that the Class B shareholders entered into the agree- 
ment solely to exercise controls over Airspur and then to 
contend that, having been granted those controls, those share- 
holders were not p rties to Airspur's parlous and ill-fated 
business transactions is fatuous. With authority must go 
responsibility, and the claimants cannot grasp the benefits 

of the former and simultaneously reject the burdens of the 
latter. By entering into the agreements the claimants became 
significant forces in the management of Airspur; and, as such, 
they are properly here for disposition by this court of the 
trustee's counterclaims. Cf. Alexander v. Hillman, supra; 


Columbia Foundry Co. v. Lochner, supra; Chase National Bank 


v. Lyford, supra. 


Lhe 
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Claimants' objections to this court's jurisdiction 
are overruled for I find and conclude that I have jurisdiction 
over the merits of all claims, counterclaims, and requests 
for affirmative judgment. Any other result would permit multi- 
plicity of suit at additional expense to the other creditors, 
and permit delay of administration as a reward to the 
claimants for the course of their de ‘ings with this company 
and its financial affairs. 

Trial will proceed on dates to be fixed by the court 
following pre-trial conference in my chambers with all liti- 
gants present on Friday, October 25, 1974, at 10 A.M. Prior 
thereto, answers are to be filed and served on or before 
October 4, 1974, in those instances where such pleading was 
not filed. Pre-trial discovery is to be completed by 
October 21, 1974. ; 

It is so ordered. 


Dated: New York, New York 
August 29, 1974 


ROY\ BABLTT 
Bankruptcy Judge 
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Pending before this Court are appeals by four claimants 
to the estate of Airspur Corporation ("'Airspur"), bankrupt, from 
an unreported decision of the Bankruptcy Court, dated August 29, 
1974, detshig ciatanate* motions to dismiss certain counterclaims 
asserted against them by Jerome Lipper, Trustee of the bankrup. oe 
estate. For the reasons stated infra, the order is reversed and 
the matter is remanded for further proceedings consistent with 


this opinion. 
Facts 


‘ Airspur was incorporated in November 1968 for the apparent 
purpose of engaging in the business of conducting a short-haul 
airline service. On July 24, 1969, the original stockholders 
entered into a Purchase Agreement with claimants and Se not 


parties hereto (referred to collectively in the Purchase Agree- 


ment as "'Purchasers"), under which the latter group agreed to pur- 


ole 
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chase an aggregate of $3,750,U0V0 pri pal amount of Airspur 
five-year 8% notes and an aggregate of 125,000 shares of Airspur 
common stock. Section 4.06 of the Purchase Agreement provided 
that as a condition precedent, the contracting parties would also 
execute a Stockholders’ Agreement, incorporated by reference into 
the Purchase Agreement. 

The Stockholders' Agreement, also executed on July 24, 
1969, was apparently drafted in part so that the Purchasers could 
"Impose certain controls over Airspur as a condition to their in- 
vestment in Airspur through the purchase of [Airspur notes and 
common stock].' Thus, the Stockholders' Agreement provided, 
inter alia, that Airspur's then present stockholders (desiguated 
as Group A Stockholders) and the Purchasers (designated as Group 
B Stockholders) would share control over the make-up of the Airspur 
Board of Directors. Specifically, Paragraph l(c) of the Stock- 
holders' Agreement directed that: 

"At each anntal meeting of stockholders of 

Airspur, (i) the Group A Stockholders shall have 

the right to nominate three of the directors ... 

to be elected at such meeting; (ii) the majority 

of the shares of the Group B Stock held by Group 

B Stockholders who are also Noteholders shall have 

the right to nominate three of the directors ... 

to be elected at such meeting; and (iii) the Stock- 

holders shall vote all shares of Common Stock owned 

or held by them in favor of the election of such 

six nominees." 
Paragraph 1(a) of the Stockholders' Agreement also provided chat: 

“Unless the prior written consent of at least 


a majority of the shares of the Group B Stockholders 
who are also Noteholders at the time outstanding 


wis 


shall have been obtaincd by Airspur, the Stock- 

holders shall vote whether directly or by written 

consent all of the shares of Cormon Stock owned 

or held by them against any proposal (i) to amend 

the Certificate of Incorporation of Airspur or che 

By-laws of Airspur; (ii) to sell, lease, convey or 

exchange all of the properties and assets of Airspur 

or to merge or consolidate Airspur into or ‘ith any 

other corporation; and (iii) to approve or ratify 

any contract or act submitted for approval by the 

Board of Directors of the Company tu the Shere- 

holders of the Company." 

learly a year after the execution of both the Purchase 
and Stockholders’ Agreements, Airspur filed a petition seeking 
an arrangement under Chapter XI of the Bankruptcy Act, 11 U.S.C. 
§ 701 et seq. That proceeding was aborted, however, and on 
August 31, 1970, the corporation was adjudicated a bankrupt and 
Jerome Lipper was appointed trustee. 

Thereafter, various creditors filed proofs of clain, 
including the four claimants who bring this appeal: Bankers 
Trust Company » as a trustee ("Bankers"), Ohio Real Property, Inc. 
("Ohio"), Mercantile Commercial Company ("Mercantile"), and 
K. R. Cravens Corporation ("Cravens"). The claims of the first 
three (Bankers, Ohio and Mercantile) [hereinafter the "Note 
Claims"] were based upon the 8% notes which they had previously 
purchased from Airspur under the Purchase Agreement. The fourth 
claim, filed by Cravens as assignee of International Jetstream 


Corporation ("Jetstream"), was for $370,768.84, the balance al- 


legedly due and owing to Jetstream for three jet airplanes al- 


legedly sold and delivered to Airspur, 
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In response, the Trustee filed "objections" in the nature 
of counterclaims against each of the claimants. The cownter- 
claims directed to the Note Claims are essentially identical in 
substance. None of them denies the validity of the notes upon 
which the proofs of claim are based. Instead, the counterclaims 
describe a series of actions taken by Airspur beginning in late 
1969, which are alleged to have resulted in "financial disaster 
and the bankruptcy of Airspur": the purchase for $3,500,000 of 
a moribund Caribbean airline; the giving of an unsecured loan of 
$1,000,000 to the financially unsound Jetstream; the sham pur- 
chase from Jetstream of three jets for $1,395,000; and the de- 
posit of $92,000 with an English concern which had twice gone 
bankrupt. Each of the Note Claimants is alleged to be liable to 
the bankrupt estate by virtue of the Stockholders‘ Agreement, Pai 
which gave them representation on the Board of Directors and 
certain indirect controls over Airspur's affairs. It is alleged 
that, although the Note Claimants and their representatives on 
the Board of Directors had notice that the four transactions 
listed above were unsound, they negligently failed to investi- 
gate the transactions adequately and failed to take any steps 
to prevent them from going forward. Each of the objections ends 
with a prayer that the relevant claim be disallowed and that the 
Trustee be permitted to recover the sum of $6,208,904 on behalf 
of the bankrupt estate. 


The objection filed in response to Cravens' claim is 


alia 


more Limited. ‘that objection, also in the nature of a counter- 


claim, alleges that Cravens was controlled by one Kenton R, 
Cravens, now deceased, a gentleman who also controlled Jetstream; 
that Mr. Cravens, together with one Warren E. Kraemer, a director 
of Airspur, arranged for two loans to Jetstream. totalling 

ey nekese. for which Airspur received promissory notes from 
Jetstream; that Messrs. Cravens and Kraemer subsequently arranged 
to make it appear as if Jetstream had sold Airspur three jets for 
$1,395,000, after which the Jetstream promissory notes were can- 
celled; and, that Airspur has never received title to or posses- 
sion of the aircraft. The objection ends with a request that 

the Bankruptcy Court disallow Cravens’ claim for $370,768.84 and 
enter judgment in Airspur's favor for $1,068,500. 

Each of the six claimants moved for dismissal of the F 
Trustee's objections, or counterclaims, on cue ground that the 
Bankruptcy Court did not have summa.y jurisdiction to hear and 
determine ites At approximately the same time, the Trustee 
instituted a plenary suit in the New York State Supreme Court 
against shehidaaae and twelve iii.” alleging virtually the 
Same matters as were set forth in the objections to the claims. 

After hearing oral argument on claimants’ motions, the 
Bankruptcy Court rendered a decision denying claimants’ motions 
to dismiss and finding that the objections were all cognizable 
under its summary jurisdiction. It is from that decision, rele- 


vant portions of which will be described below, that claimants 
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now appeal to this Court, 


Discussion bre 


As the Bankruptcy Court acknowledged at the outset of 
its decision, In the Matter of Airspur Corporation, 70 B. 577 
(Bankruptcy, Aug. 29, 1974) at p. 5, summary jurisdiction over 
the Trustee's objections, or counterclaims, depends upon whether 
it can be said that the claims and objections arise from the same 
transaction or occurrence. 11 U.S.C. § 46(b); Fed. R. Civ. P. 
13(a); Chase National Bank of the City of New York v. Lyford, 

147 F.2d 273 (2d Cir. 1945). Claimants contend that they do not 

but that, even assuming that they do, the Bankruptcy Court should 

have declined to exercise its jurisdiction over the objections in 
deference to the state court where the plenary action is now Pai 
pending. 

It cannot seriously be contended that the Cravens’ claim 
and the objection filed thereto do not arise from the same trans- 
actions--the loans from Airspur to Jetstream and the alleged sale 
of three jets to Airspur. On the other hand, this Court finds 
that the Bankruptcy Court was in error in holding that it had 
summary jurisdiction over the counterclaims filed ay inst the 
Note Claims. 

The Bankruptcy Court's holding that the Trustee's counter- 
claims against the Note Claimants were cognizable under its sum- 


mary jurisdiction was predicated upon the conclusion that the 


abe 


Note Claims and the allegations of mismanagement and fraud con- 
tained in the counterclaims arose out of the same transaction. 
The Bankruptcy Judge reasoned that: 

"By entering into the [Purchase and Stockholders’ 

Agreements] of July 24, 1969 the claimants became 

far more thin mere creditors of Airspur; they be- 

came .,. its owners and managers of its business 

affairs as well." In the Matter of Airspur Corpo- 

ration, supra, at p. ° 
The Court concluded that: 

"With authority must go responsibility, and the 

claimants cannot grasp the benefits of the former 

and simultaneously reject the burdens of the lat- 

ter. By entering into the agreements the claimants 

became significant forces in the management of 

Airspur; and, as such, they are properly here for 

disposition by this court of the trustee's counter- 

claims."8/ Id. at p. 14. 

The Bankruptcy Court's conclusion would appear unwar- 
ranted by the case law. In this regard, the analogous case of 
In re Najestic Radio & Television Corp., 227 F.2d 152 (7th Cir. 
1955) is most instructive. In Majestic, a former director of 
the bankrupt corporation filed a proof of claim for money due 
and owing for goods, wares and merchandise sold to the bankrupt 
estate. The trustees of the bankrupt estate filed a counterclaim 
against him based upon allegations to the effect that the direc- 
tor had acted in violation of his fiduciary duties to the bank- 
rupt. The question before the court on appeal was whether, by 
filing his proof of claim, the director had impliedly consented 
to having the Bankruptcy Court determine the counterclaim lodged 


against him. ‘The Court of Appeals for the Seventh Circuit held 
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that determinstion of the counterclaim by way of summary pro- 
ceedings would be improper. In so concluding, the court ex- 
plained: 


"It is obvious that filing a claim in a Bank- 
ruptcy Court is an implied consent to summary 
adjudication by that court of any counterclaims 
based upon the subject matter of that claim. A 
litigant could hardly claim a recovery on the basis 
of a certain fact situation without permitting the 


court to decide all of 3 Tegal consequences of 

that Situation. No pari an invite surmary adju- 
dication on only part of the relevant evidence re- 
ating to the subject matter of the claim. If all 

of such evidence shows that each party is liable 

to the other t*e court will set off one claim igainst 
the other and ender judgment for only any balance 
found to be due. In other words, if you invite a 
Bankruptcy Court to review a set o acts for your 
penefit, you invite it to review all pertinent re- 

i facts even though the tend to prove 
your opponent's case. But it does not follow that 

= filing a claim a litigant has impliedly consented 
to the sumnary adjudication in the Bankruptcy Court 
of a counterclaim arising out of subject matter which 


has no relation to his clair."' 227 F.2d at 156 
(emphasis supplied). 


If one applies that rationale to the instant matter, one 
can only conclude that the Note Claims and the counterclaims of 
fraud and mismanagement do not arise out of the same transaction 
or occurrence, so that the Bankruptcy Court has no power to decide 
the counterclaims on the merits. 

The transaction upon which the Note Claims are based is 
the execution of the Purchase Agreement in July 1969. The counter- 
claims filed by the Trustee, on the other hand, are based upon a 
series of unrelated financial maneuvers which occurred ufter that 


agreement had becn executed and performed. The reference in the 


os 


counterclaims to the execution of the Stockholders’ Agreement, 
part of the Purcinse Agreement, is little more than gratuitous, 
A careful. e:omination of the counterclaims reveals that the 
reference is merely the Trustee's way of notifying claimants, 
mere stockholders of the bankrupt, of the basis upon which they 
are being sued for breach cf fiduciary duty. Clearly, determi- 
nation of the validity of the Note Claims will not necessitate 
any investigation into the facts alleged in the Trustee's coun- 
terclaims. To state it another way, the facts alleged in the 
Trustee's counterclaims have no relevancy to the question of 
whether the bankrupt is obligated to the Note Claimants on the 
Notes which they now hold. Viewing the matter from that perspec- 
tive, the Court must conclude that the Bankruptcy Court's decision 
to retain jurisdiction over the counterclaims was not justified. Fl 
In deciding to retain jurisdiction over them, the Bank- 
ruptcy Court was apparently motivated by the fear that dismissal 
of the counterclaims would result in "multiplicity of suit at 
additional expense to the other creditors, and ... delay of ad- 
ministration as a reward to the claimants for the course of their 
dealings with this company and its financial affairs." In the 
Matter of Airspur Corporation, supra, at p. 15. However, from 
this Court's vantage point, prompt and efficient resolution of 
the allegations raised in the counterclaims is now less likely. 
The Trustee alleses in the counterclaims that, over a 


period of a year, Kraemer and Cravens (identified previ.ously) 


oQe 


took a series of questionable financial steps which resulted in 
Airspur's downfall. Claimants’ liability is predicated solely 

on the fact that they and their Board representatives allegedly 
failed to sunervise the actions of the two men. Neither of the 
prime movers is presently before the Bankruptcy Court. However, 
the two are named in the state action which is pending, together 
with claimants and ten nate Even if the Bankruptcy Court 
were to proceed to det..rmine the merits of the counterclaims 
lodged against the Note Claimants, it would appear that the 
Trustee would still be required to prosecute its action in the 
state court against the others named in the complaint. Other- 
wise, there would never be any resolution of the entire matter. 
The simultaneous determination of the same controversy in two 
forums, which raises the possibility of inconsistent determina- Pai 
tions, would be a waste of both the bankrupt estate's limiied 
resources and the two courts’ time. Under the «circumstances, 

the wiser policy would have been to acknowledge lack of juris- 
diction over the counterclaims and permit the speed aa_ idica- 
tion of the entire dispute in the state court. 

Having determined that the counterclaims lodged against 
the Note Claimants should have been dismissed for lack f€ juris- 
diction, it remains to be detwrmined whether, under the circum- 
stances, the Bankruptcy Court should have declined to exercise 
its jurisdiction over the counterclaim filed against Cravens, a 


matter which is clearly subject to the summary jurisdiction of 
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that court. 
The situation here is not unlike that presented in the 


case of In re tonderbowl, Inc., 456 F.2d 954 (9th Cir. 1972). 


After the bankruptcy court had dismissed a claim for fraud as to 
twelve out of fifteen parties, the three parties remaining before 
the bankruptcy court moved for a dismissal of the claim as to 
them in order to avoid multiplicity of suits. A plenary action 
involving the same issues was then pending. The motion was de- 
nied. On appeal, the Wonderbowl court noted that, 


"[a]lthough its use is properly confined to excep- 

tionil cases, 6 Collier on Bankruptcy Para. 3.03, 

pp. 468-69, a bankruptcy court has ‘discretion to 

decline to exercise summary jurisdiction even where 

such jurisdiction is present.’ [citations omitted]. 

Summary jurisdiction may properly be declined, for 

example, where complete relief cannot be afforded 

among the interested parties, [citations omitted]. 

Plenary litigation may be preferable where important Ps 
questiuns turning on nonbankruptcy law are involved. 


[citations omitted]." 456 F.2d at 955-56 (emphasis 
supplied). 


The court concluded that it would have been better had the bank- 
ruptcy court "dismissed [the proceedings before it] or at least 
stayed [them] pending completion of the trustee's plenary suit...." 
Id. 

A similar approach is suggested here. The issues raised 
by the counterclaim asserted against Cravens, which revolve around 
the "sale" of three jets to Airspur by Cravens' assignee, Jetstream, 
are also integral to the claims set forth in the state complaint 


filed by the Trustee. Determination of all of the issues presented 


«iis 
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in the plenary action will necessarily require their resolution. 
There is no reason why the Bankruptcy Court cannot stay final 
disposition of Cravens’ claim pending resolution of the state 
matter. 

In sum, this Court concludes that the Bankruptcy Court 
was in error in holding that it had summary jurisdiction over 
the counterclaims filed against the Note Claimants. Although 
the Bankruptcy Court was correct in holding that the counter- 
claim filed against Cravens was properly before it, that court 
should have declined to exercise its jurisdiction in view of the 
pendency of the plenary suit in state court. 

Accordingly, the decision of the Bankruptcy Court, hold- 
ing that it would retain jurisdiction over all of the counter- 
claims at issue on this appeal, is hereby reversed. | The matter 
is remanded to the Bankruptcy Court for further proceedings con- 
sistent with this decision. 

So ordered. 

Dated: New York, New York 


August 6, 1975 
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In 


AIRSPUR 
AIRCPUR I 


Company. 


trustee, 


ment from Chio. 


However, 


Chemical Bank, as trustee; 
Fund, Inc.; Beechmont Company, as agent; 


the Matter 


70 B 577 


Value Line Special Situations 
and D. B. Glynn & 


After Ohio had filed its proof of claim, L. J. Rauth, as 
was subrogated to the claim pursuant to an assign- 


It is Rauth who has actually appealed. 
Ohio has argued on this appeal, inter alia, that 


the Bankruntcy Court lacks jurisdiction over it with respect 


to the Trustee's counterclaim. 


position 


In view of this Court's dis- 
én the appeal, determination of that matter is not 


necessary. 


$190,900 


the counterclaim to the figure of 


The counterclaim Filed by the Trustee against Cravens men- 
tions two loans from Airspur to Jetstream: 


a loan of 
850. The reference in 


and a second loan of $906 
$1,068,500 as the amount 


by which Airspur wax damaged would therefore appear to be 
incorrect, 


Bankers and Chio also moved for dismissal of the counter- 
claims on other grounds as well, but the Bankruptcy Court's 


memorandum decision does not address itself to the arguments 
they raised. 


Although 
executor 
named in 


Chemical 


Kk. R. Cravens Corp. is not named as a party, the 
of the estate of Kenton R. Cravens, deceased, is 
the suit. 


Bank, as trustee; Mercantile Trust Company National 


Association: Kraemer and nine other individuals, including 


the Note 


Claimants' representatives on Airspur's Board of 


Directors. 


The 
any 
his 


Trustee says that the suit was instituted to forestall 
statute of limitations problem from arising in the event 
counterclaims were dismissed by the Bankruptcy Court. 


t 


= 
Oo 
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In the course of oral argument before the Bankruptcy Court, 
the Trustee recuested permission to stay the action as to 
the claimants before it. A stay was entered orally on the 
record, (Transcript of April 5, 1973, pp. 85, 90-91). 


The Trustee has sought to bolster the Bankruptcy Court's 
conclusion by citation to a line of cases, see, e.g., Peters 
v. Lines, 275 F.2d 219 (9th Cir. 1960); In re Solar Manufac- 
turing Corp., 209 F.2d 327 (3d Cir. 1952), cert. denied sub 
hom. Marine Midland Trust Co. v. McGirl, 345 U.S. 940 (1953); 
Florence v. aresse, 93 F.2d /84 (4th Cir. 1938); In re Sea- 
trade Corn., 297 ©. Supp. 577 (S.D.N.Y. 1969), appeal dis- 


missed sub nom. United Kingdom Mut. Steamship Assur. Ass'n 
v. iaman, 41/0 F.2d 9 (2d Cir. [965), which hold that, where 
a creditor of the bankrupt files a proof of claim based 
upon a contract, the trustee may counterclaim in the bank- 
ruptcy proccedings for any claim it may have against the 
creditor arising under that same contract. It is the Trus- 
tee's contention that both the Note Claims and the counter- 
claims arise from the same contract, to wit, the Purchase 
Agreement, of which the Stockholders' Agreement is a part. 
The Court does not believe that those cases are applicable 
to the instant matter. Although the Note Claims arise from Ps 


that twofold agreement, the counterclaims do not. See dis- 
cussion in text, infra. 


See notes 5 and 6 supra. 


The Trustee indicates that if this Court sustains the Bank- 
ruptcy Court's order, he "will discontinue the action in 
the Supreme Court, New York County, and will proceed with 
the actions pending in the Bankruptcy Court."’ (Memorandum 
of Appellee Trustee in Opposition to Claimants’ Appeal from 
Order of August 29, 1974, p. 27). If the Trustee's claims 
have merit, however, it is difficult to understand how he 
could discontinue that action in its entirety inasmuch as 
the two principals and others more directly involved in the 
events which allegedly caused Airspur to go bankrupt, not 
parties to this proceeding, are named in that suit. 


It should be noted that, in addition to moving before the 
Bankruptcy Court for dismissal of the counterclaim lodged 
against his, Rauth, as trustee, also moved for an order from 
that court granting summary judgment in Ohio's favor on its 
proof of claim. He seeks the same reliev on this appeal. 
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vce the Bankruptcy Court did not decide that motion, how- 
ever, this Court does rot feel that it is appropriate to 
decide that matter de novo at this time, 
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